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CHAPTER I 

 

TERMINIOLOGY, SCOPE, STRUCTURE 

 

I.1. WHAT IS INTERNATIONAL WATER LAW? 

 

I.1.1. The critical distinctions  

 

Public international law is the body of law that governs the legal relations among states and 

international organisations. Its main functions is to provide the institutional framework and 

rules for treaty making, interpretation and dispute resolution for countries to work together 

peacefully.  

 

International water law is a sublet of public international law concerned with the use and 

protection of freshwater. Yet, freshwater is not the exclusive domain of international water law 

as other branches of international law also regulate or influence state conduct vis-à-vis 

freshwater. As a natural asset that underpins the functioning of all living organisms on Earth, 

international environmental law has become more and more concerned with the conservation 

of freshwater resources and the water-dependent ecosystems over the past four decades. 

International water law is also closely related to the law of the sea that governs the conduct of 

states in maritime affairs, including exercise of jurisdiction, protection of marine resources, etc. 

More recently, water has become a core subject of interest of the international human rights 

and humanitarian law. The formal recognition of the human right to water in 2010 as well as 

the growing importance of water and armed conflict gave rise to a new a body of rules and 

policies that creates a bridge between traditional water management and the humanitarian 

aspects of freshwater. Finally, the growing importance of water as a traded commodity as well 

as the provision of water services have lately generated a vibrant interaction between 

international trade and investment law, on the one hand, and international water law, on the 

other.  

 

Importantly, there exists a distinct body of supranational water law that does not fall under the 

remit of international water law. Notably, under the specific constitutional system of the 

European Union its member states must comply with an extensive corpus of water-related 

legislation that are not adopted through the ordinary intergovernmental processes of treaty-

making. Rather, EU water legislation is created through the concerted interplay between three 

supranational bodies: the European Commission, the Council and the European Parliament. 

Also, member states are also subject to an EU-wide monitoring and legal enforcement system. 

Of course, international water law and EU water law do not exist in isolation. Yet, the specific 

constitutional, procedural and substantive features of the latter render it a distinct, sui generis 

regime outside the realm of international water law. 

 

1.1.2. The subject of international water law 

 

As shown below, international water law has grown out of the need to regulate navigation in 

the early 19th century Europe1. With the gradual multiplication of the uses of international rivers 

and lakes additional rules have been created that govern comprehensively the interaction of 

states over shared surface water resources. This body of norms relative to the governance of 

transboundary watercourses constitutes the primary subject of international water law even 

                                                           
1 See Section II.1. below. 
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today2. The usual topics of transboundary water governance include the quantitative 

management of surface water, economic uses of water (including navigation, hydropower 

generation, etc.) managing hydrological variability in shared basins as well as the institutional 

frameworks of cooperation. Given the intricate relationship between surface waters and 

groundwater the use and protection of transboundary aquifers has become a growing concern 

of international water law in the past two decades. Despite its pivotal role in drinking water 

supply and irrigation, however, the international law of groundwater remains underdeveloped. 

Nevertheless, it now undoubtedly forms an integral part of the law of transboundary water 

governance3.  

 

A more recent, however equally important, subject of international water law is the protection 

of water quality and aquatic life. Water ecology is partly covered by the law of transboundary 

water governance, partly by international environmental law4. These two bodies of international 

law function in close interaction despite the fact that they are managed through distinct legal 

and institutional apparatus. 

 

Finally, the human right to water is increasingly discussed under the auspices of international 

water law. While this subject also forms part of the so-called economic, social and cultural 

rights, the right to water has become a key consideration of conventional water law too for it 

has influenced treaty- and policy-making at all levels transboundary water management5. 

 

I.2. THE SCOPE AND STRUCTURE OF THIS COURSE MATERIAL  

 

This course material addresses the full spectrum of the law of transboundary watercourses, 

including the environmental aspects of international water resources management. In addition, 

the material covers the subject of human right to water. For practical purposes, however, the 

interactions between international water law and humanitarian law, international trade law and 

investment law are omitted.  

 

The theoretical, institutional and political aspects of transboundary water governance, 

including international dispute prevention and resolution, are addressed only superficially as a 

separate course material is dedicated to the subject6. Similarly, the specific supranational water 

protection regime of the European Union is outlined in a separate course material7. 

 

Against these limitations this course material will be structured as follows: 

 

- history of international water law (Chapter II); 

- sources of international water law (Chapter III); 

- principles of international water law (Chapter IV);  

- the treaty framework of international water law (Chapter V);  

- the law of transboundary water governance (Chapter VI);  

- the environmental aspects of water in international law (Chapter VII);  

- the human right to water (Chapter VIII). 

 

                                                           
2 See Chapter VI.  below. 
3 See Section VI.11. below. 
4 See Chapter VII.  below. 
5 See Section VIII.1.1. below. 
6 See Gábor Baranyai: Introduction to hydro-diplomacy and conflict resolution. 
7 See Gábor Baranyai: The water policy and law of the European Union. 
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CHAPTER II 

 

THE HISTORY OF INTERNATIONAL WATER LAW: AN OVERVIEW 

 

II.1. THE BEGINNINGS 

 

International law started to address the problem of transboundary watercourses in a significant 

manner following the Napoleonic wars when the expansion of commercial inland navigation 

on international rivers necessitated, for the first time, the systematic collaboration of riparian 

states. As other uses, such as irrigation, hydropower or industrial consumption were at initial 

stages of development in the early/mid nineteenth century, non-navigational activities escaped 

the attention of international politics and law altogether until relatively recently.  

 

The first milestone in the evolution of international water law was the recognition of the 

principle of freedom of navigation on shared rivers by the Final Act of the Congress of Vienna 

in 18158. This principle was reinforced and expanded repeatedly by various international 

treaties and was confirmed by the Permanent Court of International Justice in 1929 in the River 

Oder Case9.  

 

Before World War II non-navigational questions, such water allocation, water quality or flood 

defence, were addressed only marginally, despite the fact that Treaties of Versailles after World 

War I already dealt explicitly with such issues as hydropower, irrigation and water supply. E.g. 

the 1921 Convention and Statute on the Regime of Navigable Waterways of International 

Concern (Barcelona Convention), adopted under the auspices of the League of Nations, 

recognised non-navigations uses of international rivers, but it did not go in any length to 

regulate the matter. Also, while the 1923 General Convention Relating to the Development of 

Hydraulic Power Affecting More Than One State addressed a non-navigational issue per se, 

however, it never played any significant role in the development of the emerging principles of 

international water law10.  

 

 

II.2. POST WORLD WAR II DEVELOPMENTS 

 

Following World War II non-navigational uses of transboundary basins have grown in 

importance in view of the multiplication of new and competing demands for water by 

agriculture, industrial development, urban uses, etc. Yet, it was not the major basin states or 

international organisations who were the drivers behind the development of the relevant 

international norms. Rather, they evolved through the work of two international legal 

associations and the jurisprudence of international courts and tribunals.  

 

                                                           
8 See Section VI.5.2. below. 
9 Case Relating to the Territorial Jurisdiction of the International Commission for the River Oder, PCIJ, Series A, 

No. 23, 1929. 
10 Salman (2009) p. 19. 
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Particularly critical in this process were two arbitral awards and a judgement by the 

International Court of Justice: the 1941 Trail Smelter Arbitration11, the 1949 Corfu Channel 

case12 and the 1957 Lake Lanoux Arbitration13. The Trail Smelter case established the principle 

that no state can cause or permit its territory to cause serious environmental damage to another 

state. The Corfu Channel case confirmed the international legal responsibility of states for acts 

that occur in contravention of international law within their territory and result in damage to 

another states. Finally, the Lake Lanoux Arbitration held that the rights of downstream riparian 

states must be respected and its interests be taken into account by upstream users in the 

development of a shared waters.   

 

Equally important was the contribution of two international scholarly bodies, the Institute of 

International Law (IIL) and the International Law Association (ILA). The IIL had been active 

on the subject of non-navigational uses of international water since the early twentieth century. 

Its landmark Madrid Declaration laid down the “no harm” principle, a cornerstone of today’s 

international water law, as early as 191114. The ILA started to work on transboundary water 

governance in the 1950s. In 1966 the ILA adopted the so-called Helsinki Rules on the Uses of 

the Waters of International Rivers whose foundational concept was the principle of equitable 

utilisation15. Soon after their issuance the Helsinki Rules were seen as the most authoritative 

set of rules concerning the use and protection of international watercourses and gradually 

became accepted by the international community as reflecting customary international law. (An 

updated and extended version of the Helsinki Rules were adopted by the ILA in 2004 under the 

title of the Berlin Rules on Water Resources16). 

 

Today, the use and protection of shared watercourses is governed by a number of fundamental 

principles rooted in general international law, two global legal instruments that lay down 

general cooperation frameworks for transboundary river basins – the 1997 UN Watercourses 

Convention and the 1992 UNECE Water Convention – as well as the jurisprudence of the 

International Court of Justice and other international courts and tribunals. These two global 

treaties are implemented through and supplemented by a range of regional, basin and bilateral 

treaties.  

 

While not the direct subject of this course material, it also must be mentioned that since the 

1970s the institutions and the member states of the European Economic Community (today’s 

European Union) have developed a specific, sui generis water governance regime. Although 

this regime applies to EU member states only, it has been an important source of inspiration for 

the development of international water law beyond the confines of Europe. First, the EU is a 

party to the UNECE Water Convention whose implementation and further development was 

heavily influenced by the EU’s supranational water law. As the UNECE region is much larger 

that the EU, the impacts of EU water law in non-EU state parties was felt even before the global 

opening of the Convention. Second, the EU itself – through the so-called EU Water Initiative –   

heavily promoted the its own water governance regime in developing countries (mainly in 

Africa) as a regional peace and development tool17. 

                                                           
11 Trail Smelter Arbitration (United States v. Canada) (1938, 1941) 3 RIAA 1905. 
12 Corfu Channel Case (United Kingdom v. Albania), ICJ Reports 1949, 4. 
13 Lake Lanoux Arbitration (France v. Spain) (1957) RIAA 281. 
14 Institute of International Law: International Regulation regarding the Use of International Watercourses for 

Purposes other than Navigation, Declaration of Madrid, 20 April 1911. 
15 International Law Association: The Helsinki Rules on the Uses of the Waters of International Rivers, Helsinki 

Declaration, 14-20 August 1966. 
16 International Law Association: The Berlin Rules on Water Resources, 21 August 2004. 
17 See Gábor Baranyai: The water policy and law of the European Union. 
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CHAPTER III 

 

SOURCES OF INTERNATIONAL WATER LAW 

 

III.1. CUSTOMARY INTERNATIONAL LAW 

 

As in other fields of international law, international custom has been a major source of the 

evolution of international water law. Customary international law evolves through the claims 

and counter-claims made by states until some kind of consensus emerges as to what constitutes 

an “evidence of general practice accepted as law”18. Over the past two centuries international 

water law has been considerably shaped by claims and counter-claims concerning the 

possession and use of share water resources. Much of this state practice has been subsequently 

codified through regional and global treaties (most notably the UN Watercourses Convention), 

confirmed by international judicial practice or summarised by the above-mentioned works of 

scholarly bodies, most prominently by the 1966 Helsinki Rules and the 2004 Berlin Rules.  

 

Customary international law today is based on a number of principles that underpin the overall 

corpus of international water law: the principle of limited territorial sovereignty over shared 

water resources expressed through the maxim of equitable and reasonable utilisation, the no-

harm principle and the principle of prior notification19. 

 

III.2. INTERNATIONAL WATER TREATIES 

 

The most prominent source of contemporary water law are treaties that govern general or 

specific aspects of the management of water resources. On top of a virtual water law hierarchy 

sit two complementary global treaties: the UN Watercourses Convention and the UNECE 

Water Convention. Most of daily cross-border water management, however, takes place 

through the vast body of regional, basin and bilateral treaties that regulate co-riparian relations 

at various levels of detail. Indeed, the latter provides the real skeleton of transboundary water 

cooperation as the rather general nature of international water law and the lack of a robust 

supranational enforcement framework often creates situations where the solemn principles 

enshrined in the UN conventions provide very little guidance for countries to manage 

complicated intra-basin relations20.  

 

III.3. JUDICIAL PRACTICE 

 

The considerable jurisprudence of the International Court of Justice and other international 

courts and tribunals has been a major driver behind the evolution of international water law. 

Given the potentially highly contentious nature of the utilisation of transboundary waters, 

interstate disputes relating to international rivers have been referred to various instances of 

formal judicial mechanisms since the early 20th century. As mentioned above, the earliest cases 

concerned navigation and helped solidify the customary rule of the freedom of navigation. 

                                                           
18 Dellapenna and Gupta (2013), p. 13; Statute of the International Court of Justice, Art. 38.1. 
19 See Chapter IV. below. 
20 See Chapter V. below. 
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Interestingly, these early cases were initiated by non-riparian states, typically colonial powers, 

with a view to opening up access to international rivers to third party vessels21.  

 

More recent cases were related to non-navigational uses of shared watercourses, such as the 

unilateral installation of hydraulic works22, hydroelectricity generation23, industrial24 or human 

uses25. These judgements or arbitral awards, among others, clarified the legal status of such 

fundamental principles of international water law as reasonable and equitable utilisation or the 

no-harm rule, recognised the legal relevance of the UN Watercourses Convention well before 

its entry into force or called for the interpretation of international water in view of the emerging 

requirements of environmental protection. 

 

Mention also must be made of the fact that international courts also hear regularly cases 

concerning on boundary delimitation over international watercourses26.  

 

 

 

CHAPTER IV 

 

PRINCIPLES OF INTERNATIONAL WATER LAW 

 

IV.1. THE EVOLUTION OF WATER LAW PRINCIPLES 

 

IV.1.1. Early extreme doctrines  

 

Today’s principles of international water law have evolved in the past two centuries out of 

conflicting doctrines on state conduct concerning the permissible margin of sovereign action 

over shared aquatic resources.  

 

The first such fundamental concept is the so-called “absolute territorial sovereignty” or 

“Harmon” doctrine. It advocates the unlimited freedom of a state to exploit the waters of 

international rivers flowing through its territory. In other words, as the international river forms 

part of the public domain of the state concerned it may dispose of the water flowing in its 

territory as it sees fit. A lower riparian cannot thus demand the continued free and uninterrupted 

flow of water from upper basin states. Historically, the absolute sovereignty doctrine has been 

advocated by upstream regional powers in defence of a free hand approach over their section 

of international rivers27.  

 

The second such concept is known as “absolute territorial integrity”. Contrary to the previous 

one it favours downstream riparian states by way of stipulating a right to demand the 

continuation of the natural flow of an international river into their territories. Such demand is 

often linked to historic appropriations. This theory has, too, been criticised – like the Harmon-

                                                           
21 Faber Case (Germany/Venezuela) (1903) 10 RIAA, Case Relating to the Territorial Jurisdiction of the 

International Commission for the River Oder, PCIJ, Series A, No. 23, 1929; The Oscar Chinn Case (Britain v 

Belgium), PCIJ, Series A/B No 63 1947. 
22 Lake Lanoux Arbitration (France v. Spain), 1957 RIAA 281. 
23 Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), ICJ Reports 1997, 7. 
24 Case Concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay), ICJ Reports 2010, 14. 
25 Dispute over the Status and Use of the Waters of the Silala (Chile v. Bolivia) (pending). 
26 Case Concerning the Frontier Dispute (Mali v. Burkina Faso), ICJ Reports 1986; Case Concerning the 

Kasikili/Sedudu Island (Botswana/Namibia), ICJ Reports 1999. 
27 Dinar (2008) p. 39. 
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doctrine – for it allocates rights without imposing corresponding obligations, favouring one-

sidedly lower basin states28.  

 

The two extreme concepts have been consistently rejected by recent state practice and general 

international water law, even though a handful of countries continue to advocate them with a 

view to justifying their hegemonic use of complex international rivers (e.g. Turkey’s claim of 

absolute territorial sovereignty over its sections of the Tigris and Euphrates rivers or Egypt’s 

demands on historic allocations)29. 

 

IV.1.2. Moderate principles 

 

The third early concept of transboundary water governance: the “limited territorial 

sovereignty/integrity” doctrine curtails the excesses of the previous principles by asserting that 

every riparian has an equal right to use an international watercourse. At the same time, all states 

in the basin remain under the duty not to cause significant harm to fellow basin states. Out of 

all relevant principles the limited territorial sovereignty/integrity concept appears to be the most 

widely accepted as it encompasses the principles of equitable and reasonable utilisation, no-

harm and cooperation principles, i.e. the foundations of contemporary international water law.  

 

Mention also must be made of the concept of the “community of riparian states”. This concept 

envisions international river basins as highly integrated and cooperative communities of states 

where the benefits and the burdens of the management of the shared resource are not allocated 

along the usual upstream-downstream dichotomy. Rather, basin states cooperate on a multitude 

of water management issues with a view to maximising the collective good of the river. The 

concept was accorded an early authoritative endorsement in the above-mentioned River Oder 

case by the Permanent Court of International Justice in 1929. Despite its somewhat idealistic 

approach the concept received fresh support by the International Court of Justice in 1997 in the 

Gabčíkovo-Nagymaros case in which the ICJ recognised the validity of the “community of 

interest” concept to all uses of international rivers. 

  

IV.2. PRINCIPLES OF CONTEMPORARY WATER LAW 

 

Contemporary law of international watercourses is based on three core principles: equitable 

and reasonable utilisation, the prevention of significant (transboundary) harm and the prior 

notification of planned measures. While no formal hierarchy exists among these principles, 

certain authors are nevertheless of the view that the equitable and reasonable utilisation 

principle enjoys prominence in international water law30. These principles find their clearest 

legal expression in the UN Watercourses Convention (the principles at issue are discussed in 

detail in relation to the Convention below)31. 

 

IV.3. GENERAL PRINCIPLES OF INTERNATIONAL LAW 

 

Naturally, the above water-related legal principles do not exist in isolation, but form an integral 

part of the corpus of public international law. Therefore, the basic principles of co-riparian 

relations must be implemented hand in hand with a set of core principles governing interstate 

conduct under the Charter of the United Nations. These include the principle of good 

                                                           
28 Ibid p. 52. 
29 Salman (2009) p. 14. 
30 McCaffrey (2015) p. 54. 
31 See Section V.I.1. below. 
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neighbourliness, the commitment to promote peace and security, the duty to cooperate, the 

obligation to resolve disputes by peaceful means or the principle of the “rule of law”. Moreover, 

international water law is also supplemented by some general environmental law principles, 

such as the precautionary principle, the polluter pays principle or the sustainability principle32.  

  

                                                           
32 Wouters (2013) p. 13-22. 
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CHAPTER V 

 

THE TREATY FRAMEWORK OF INTERNATIONAL WATER LAW 

 

V.1. GLOBAL TREATIES 

 

V.1.1. The UN Watercourses Convention 

 

a) Background 

 

Today states have at their disposal two multilateral treaties that provide basic frameworks for 

transboundary water cooperation: the 1997 Convention on the Law of the Non-navigational 

Uses of International Watercourses (UN Watercourses Convention)33 and the 1992 Convention 

on the Protection and Use of Transboundary Watercourses and International Lakes (UNECE 

Water Convention). The two instruments largely cover the same subjects, although following 

somewhat different approaches34.  

 

The UN Watercourses Convention was preceded by two decades of deliberation within the 

UN’s International Law Commission before its adoption in 1997 by the UN General Assembly. 

The Convention has generally been received as an authentic codification of the principles of 

international law relating to the non-navigational uses of international watercourses and gained 

immediate judicial endorsement by above-mentioned the ICJ in the Gabčíkovo-Nagymaros 

case in the same year. However, despite the lengthy preparatory phase it took another 17 years 

to gather a sufficient amount of ratifications to trigger the entry into force of the Convention in 

2014.  

 

b) Principles of international water law 

 

The Convention contains, for the most part, highly general provisions whose fil conducteur is 

the combination of the above-mentioned water law principles.  

 

The principle of equitable and reasonable utilisation, as codified by the Convention, implies 

various obligations35. First of all, the use and development of the transboundary rivers must 

take place “with a view to attaining optimal and sustainable utilization thereof and benefits 

therefrom”, taking into account the interests of other riparian countries. Second, the principle 

encompasses the right of states to utilise the shared river as well as the duty to cooperate in the 

protection thereof. The Convention also enumerates the most important factors that have to be 

taken into account in determining whether a particular use can be considered equitable and 

reasonable36. Importantly, there is no set hierarchy among competing water uses, but in the case 

of a conflict between competing uses, special attention must be paid to the “requirements of 

vital human needs”37.  

 

The other overarching principle of international water law is the so-called “no-harm” rule that 

has grown out of the Roman law maxim of sic utero tuo ut alineium non laedes38. It implies that 

                                                           
33 Convention on the Law of Non-navigational Uses of International Watercourses, New York, 21 May 1997. 
34 McCaffrey (2016) p. 36.  
35 Art. 5, UN Watercourses Convention. 
36 Art. 6.1 ibid. 
37 Art. 10 ibid. 
38 “Do not use your property so as to injure the property of another”. 
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states utilising their share of the international watercourse must take all necessary measures to 

prevent causing significant harm to other riparian states. If such harm is nevertheless made, all 

appropriate measures must be taken to eliminate or mitigate it39.  The “no-harm” rule is not a 

passive obligation. It implies the continuous, long-term, pro-active and anticipatory 

engagement of basin states to avert not only large scale and apparent incidents, but also the 

“accumulation of small and isolated modifications of water quality and quantity” that may 

generate unforeseeable adverse effects40.  

 

The Convention also describes the duties of states to cooperate over planned measures that 

may have a significant negative impact on other riparian states as well as the related procedures 

that include prior notification and consultation41. In fact, the Convention treats this obligation 

equal to the previous ones, actually devoting more provisions (nine) to this subject that any 

other issue in the entire text42. 

 

 

c) Protection of international watercourses 

 

In addition to the above bedrock principles, the Convention also sets out basic requirements 

concerning pollution prevention and control and the protection of riverine and marine 

ecosystems43.  

 

d) Dispute resolution 

 

Finally, the Convention introduces detailed mechanisms for dispute resolution. Transboundary 

water disputes must be resolved peacefully bilaterally or through the involvement of a third-

party, such as good offices, mediation or conciliation, etc. A special feature of the Convention 

is the possibility for any party to trigger the mandatory procedure of a fact finding commission 

that enjoys broad investigative powers. While the outcome of the procedure is not binding, the 

operation of the commission is indeed a major step towards a mandatory third-party dispute 

settlement44. Irrespective of these extra-judicial mechanisms, the parties may always refer their 

dispute to the International Court of Justice or an arbitral tribunal45.  

 

V.1.2. The UNECE Water Convention 

 

a) History  

 

The overarching institutional framework for pan-European transboundary water cooperation is 

provided by the United Nations Economic Commission for Europe (UNECE), the UN’s 

regional body46. 

 

                                                           
39 Art. 7, UN Watercourses Convention. 
40 Tanzi and Kolliopoulos (2015) p. 137. 
41 Art. 11-19, UN Watercourses Convention. Also see Section VI.8. below. 
42 McCaffrey (2015) p. 56. 
43 Art. 20-23, UN Watercourses Convention. See Section VII.3.2. below. 
44 Tanzi and Contartese (2015) p. 325. 
45 Art. 33, Annex, UN Watercourses Convention. Also see Section VII.10. below. 
46 Importantly, the UNECE region is not limited to the European continent as it also includes countries that 

emerged from the disintegration of the Soviet Union as well as the United States and Canada. Today, the UNECE 

has 56 member states. 
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The UNECE started to address selected water related problems as early as in the 1950s. Through 

the 1960s, 1970s and 1980s it adopted a large number of recommendations, declarations and 

decisions addressing a range of water-related questions such as drinking water abstraction, 

water pollution, economic instruments of water management, etc. Against this background the 

UNECE Convention on the Protection and Use of Transboundary Watercourses and 

International Lakes was adopted in 1992 and entered into force in 199647. It has two protocols 

– the 1999 Protocol on Water and Health48 and the 2003 Protocol on Civil Liability and 

Compensation for Damage Caused by the Transboundary Effects of Industrial Accidents on 

Transboundary Waters – the latter not being in force yet. The Convention was amended in 2003 

(effective as of 2013) to allow the accession thereto by any member states of the United Nations 

outside the UNECE region49. Consequently, despite its regional origin today the Convention is 

a full-fledged global water treaty. 

 

b) Objectives  

 

The Convention is based on a holistic approach to transboundary waters. Thus it requires parties 

to consider the broader implications of transboundary waters on human health, the environment 

and their economic and development policies50. Its main objectives comprise:  

 

- the protection of transboundary waters (both surface and groundwater) by preventing, 

controlling and reducing transboundary impacts – including impacts on human health 

and safety, flora, fauna, soil, climate, landscape and historical monuments or other 

physical structures as well as impacts on the cultural heritage or socio-economic 

conditions;   

 

- the ecologically sound and rational management of transboundary waters;   

 

- the reasonable and equitable use of transboundary waters and therefore prevention of 

conflicts;  

 

- conservation and restoration of ecosystems51.  

 

In the pursuit of these objectives the Convention explicitly recognises the legal relevance of a 

number of basic environmental law principles such as the precautionary principle, the polluter-

pays-principle and the principle of sustainable management of water resources52.  

 

 

c) Core obligations 

 

The Convention contains two major categories of obligations: 

 

- general obligations: the first, more general group of obligations apply to all parties and 

include such requirements as the authorisation and monitoring of wastewater 

                                                           
47 Convention on the Protection and Use of Transboundary Watercourses and Lakes, Helsinki, 17 March 1992. 
48 See Section VIII.1.1. below. 
49 Amendment to Articles 25 and 26 of the Convention, ECE/MP.WAT/14. 
50 Art., 1.2. UNECE Water Convention; Bernadini (2015) p. 32. 
51 Art. 2, 3, UNECE Water Convention. 
52 Art. 2.5 ibid. 
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discharges53; setting emission limits for discharges from point sources based on the best 

available technology54; the application of best environmental practices to reduce inputs 

of nutrients and hazardous substances from agriculture and other diffuse sources55; 

environmental impact assessment56; the development of contingency plans57; setting of 

water-quality objectives58 and the minimization of the risk of accidental water 

pollution59,  

 

- obligations of riparian states: the second category of obligations is more specific and 

must be implemented by parties sharing transboundary waters. Thus, riparian states are 

obliged to conclude specific bilateral or multilateral agreements providing for the 

establishment of joint bodies60, to hold consultations concerning the shared 

watercourse61, to exchange information on the state of water bodies62, to provide mutual 

assistance in critical situations63, etc. 

 

d) Operation and institutions  

 

The framework nature and the flexible institutional set-up of the Convention permitted the 

parties to adopt comprehensive work programmes and a wide range of supporting instruments 

and mechanisms over the years. This has greatly contributed to the further development of the 

original principles and requirements of the Convention64. Thus, today, the Convention’s 

activities extend to such novel issues of water management as climate change or payment for 

ecosystem services, etc. To facilitate implementation strategic and technical guidelines have 

been developed under the Convention on specific issues such as monitoring, flood control or 

groundwater65. The UNECE Water Convention is supported by a robust institutional 

framework, including the regular meetings of the parties, an implementation (compliance) 

mechanism, various working and expert groups and a highly active secretariat66.  

 

V.1.3. Other global treaties 

 

Although not directly related to transboundary water governance, there are a number of other 

global treaties that hold relevance for the broader subject of international water law. As will be 

discussed later certain universal human rights treaties make reference to the right to water, such 

as the 1979 Convention on the Elimination of All Forms of Discrimination Against Women or 

the 1989 Convention on the Rights of the Child67.  

 

Also, multilateral environmental agreements, such as the Convention on Biological Diversity, 

the Convention on Wetlands of International Importance, the Convention Concerning the 

                                                           
53 Art. 3.1.b), 4. ibid. 
54 Art. 3.1.c), f) ibid. 
55 Art. 3.1.g) ibid. 
56 Art. 3.1.h) ibid. 
57 Art. 3.1.j) ibid. 
58 Art. 3.2. ibid. 
59 Art. 3.1. l) ibid. 
60 Art. 9.1-2. ibid. 
61 Art. 10. ibid. 
62 Art. 13. ibid. 
63 Art. 15. ibid. 
64 Bernardini (2015) p. 33. 
65 Ibid. 
66 McCaffrey (2016) p. 35-36. 
67 See Section VIII.1.2. below. 
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Protection of the World Cultural and Natural Heritage, the Convention on the Conservation of 

Migratory Species of Wild Animals, the UN Framework Convention on Climate Change UN 

or the Convention to Combat Desertification contain direct or indirect obligations for the 

conservation of water resources and the protection of aquatic life68. 

 

V.2. REGIONAL, BASIN AND BILATERAL WATER TREATIES 

 

V.2.1. Evolution, scope and distribution 

 

While the two global treaties lay down a set of principles as well as basic substantive and 

procedural rules for transboundary water cooperation, real life cross-border water management 

takes place mainly under regional, basin and bilateral treaties. In fact these latter treaties 

constitute the true laboratories of the development of water law, heavily influencing the 

evolution of universal water law as well. This is only natural, if one considers that these regional 

or sub-regional instruments provide the evident framework to deal with the geographical, 

political and sociological particularities of individual watercourses and their basins. 

 

The pivotal role of regional and basin treaties in the management of co-riparian relations is 

specifically recognised, on the one hand, by the UN Watercourses Convention69 that encourages 

and, on the other hand, the UNECE Water Convention that even prescribes the adoption of new 

multilateral or bilateral water agreements70.  

 

The past decades have witnessed important positive trends in the institutionalisation of regional 

and basin level water governance. Today, according to the Transboundary Freshwater Dispute 

Database maintained by the Oregon State University there are over 250 proper basin or sub-

basin agreements71. The relevant treaties cover the most significant international river basins, 

accounting for 70% of the world’s transboundary areas (42 million km2) and 80% of the people 

living in those regions (2.8 billion). The trend of the past 50 years shows that about 30 new 

treaties are signed every decade72.  

 

Regional, basin-level and bilateral treaties have not only evolved in terms of numbers, but also 

in terms of purpose and focus. Water allocation issues – the cornerstone of early water 

management agreements – are no longer dominant. Water quality and environmental 

considerations are now the most common focus area of water agreements. Procedural rules and 

mechanism, including conflict resolution, have also expanded at the expense of purely 

regulatory provisions, indicating a shift towards cooperative water management73.  

 

Yet, regional and basin treaties offer no panacea to all challenges of transboundary governance. 

In fact, these multi- or bilateral agreements often lack a comprehensive character, covering only 

selected aspects of river basin management. A large number of transboundary treaties omits 

basin-specific issues: either because they are too general in nature or because they apply to all 

waters between riparian states without further specifications. Geographical coverage may also 

be inconsistent: only around one-third of multilateral basins have treaties that are signed by at 

                                                           
68 See Section VII.4. below. 
69 Art. 3, UN Watercourses Convention. 
70 Art. 9.1, UNECE Water Convention. 
71 Giordano et al. (2014) p. 252.  
72 Ibid p. 262. 
73 Ibid p. 255. 
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least three states, only 11 basins have treaties that include all riparians and only about a quarter 

of all treaties cover the entire basin to which they apply. 

 

V.2.2. Examples of major regional, sub-regional and basin treaties 

 

a) European Union  

 

As mentioned above, the European continent, including the European Union (EU), maintains a 

specific regional cooperation framework under the UNECE Water Convention. The EU itself 

also has a sui generis supranational water regime that influences co-riparian water relations 

extensively. Below these two multilateral layers European countries have developed a 

comprehensive system of basin and bilateral treaties. As a result, today most river basins in the 

EU are subject to formalised governance schemes. A 2012 survey, commissioned by the 

European Commission74, identified only three international basins with no formal cooperation 

agreement in place: the Marica-Evros/Meric between Greece, Bulgaria and Turkey, the 

Axios/Vardar between Greece, Macedonia, Serbia and the Adige/Etsch basin between Italy and 

Switzerland. All other transboundary watercourses and lakes are subject to at least one 

dedicated treaty. The majority of such treaties also established river basin organisations or some 

kind of formal cooperation bodies (in the case of basins shared by two states only typically the 

frontier water commission).  

 

The most important European basin treaties include the Danube Convention75, the Rhine 

Convention76, the Sava Framework Agreement,77 the Conventions for the Elbe78 and the Oder79 

rivers, the Meuse Agreement80 and the Spanish-Portuguese Basins Convention (Albufeira 

Convention)81. Given its specific features and outstanding relevance the European system of 

transboundary water governance is discussed in a separate course material82. 

 

b) Africa 

 

The origins of transboundary water agreements in Africa are rooted in the colonial past. 

Colonial powers had a preference to use transboundary waters to demarcate their spheres of 

influence. To that effect they concluded a number of bilateral treaties to which today’s 

watercourse states were not parties. In the wake of decolonisation the number of transboundary 

water agreements multiplied quickly, followed by the establishment of the first river basin 

organisation in 1964 (Niger River Commission, today: Niger Basin Authority83). Today, while 

Africa has a growing number of basin treaties, over half of the basins are still not covered, fully 

or partly, by treaties. The greatest progress in this regard has been achieved in Southern Africa, 

where under the auspices of the Southern African Development Community (SADC), the 

                                                           
74 WRC (2012) p. 279-290. 
75 Convention on Cooperation for the Protection and Sustainable Use of the Danube, Sofia, 29 June 1994. 
76 Convention on the Protection of the Rhine, Bern, 12 April 1999. 
77 Framework Agreement on the Sava River Basin, Kranjska Gora, 3 December 2002. 
78 Convention on the International Commission for the Protection of the Elbe, Magdeburg, 8 October 1990. 
79 Convention on the International Commission for the Protection of the Oder, Wroclaw, 11 April 1996 
80 International Agreement on the River Meuse (Accord international sur la Meuse), Gent, 3 December 2002 
81 Convention on the Co-operation for the Protection and the Sustainable Use of the Waters of the Luso-Spanish 

River Basins, Albufeira, 30 November 1998 
82 See Gábor Baranyai: The water policy and law of the European Union. 
83 Agreement Concerning the Niger River Commission and the Navigation and Transport on the River Niger, 

Niamey, 25 November 1964. 
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Republic of South Africa has been the driving force behind expanding and/or revising the basin 

treaty and institutional structure84. The SADC adopted its first transboundary water governance 

agreement – the SADC Protocol on Shared Watercourses – in 1995. This was replaced by a 

Revised Protocol85 in 2000 that entered into force in 2003. To a large extent, the Revised 

Protocol mirrors the provisions of the 1997 UN Watercourses Convention. It is based on the 

equitable and reasonable utilisation principle and the no-harm rule. The Revised Protocol also 

foresees the adoption of basin agreements and commissions.  

 

In early 2018, the countries of the Central African region adopted a new regional instrument 

under the title Convention for the Prevention of Conflicts Related to the Management of Shared 

Water Resources in Central Africa. The new Convention is strongly rooted in the UNECE Water 

Convention and the UN Watercourses Convention. It lays out a number of key provisions, 

including: rules on equitable and reasonable use of shared resources; the prevention of 

transboundary impact; transboundary and regional cooperation; the development of basin 

agreements and the establishment of transboundary basin organizations; and the integrated 

management of transboundary water resources86.  

Highly developed basin-regimes have been put in place other parts of Africa too, such as the 

Senegal, the Niger or the Chad basins. Significant challenges remain however all over the 

continent, in particular in the Nile basin where there is a fundamental tension between historic 

water allocation rights, accentuated by divergent developmental needs and policies of upstream 

and downstream riparian states87.  

 

c) North America 

 

In North America treaty frameworks addressing transboundary waters between the United 

States and Canada, on the one hand, and the United States and Mexico, on the other, were 

developed over a century ago88. North America does not have a continent-wide transboundary 

water treaty or organisation (even though both the US and Canada are members of the UN 

Economic Commission for Europe, thus could have become a party to the UNECE Water 

Convention even before its global opening). Instead, the institutional backbone of the North 

American transboundary water cooperation is comprised by two bi-national water commissions 

and a series of treaties adopted since the late 19th century.  

 

The US-Canada International Joint Commission was established by the 1909 Boundary Waters 

Treaty. The Treaty’s geographical scope extends to all waters that flow across or along the US-

Canadian international border. It applies to all infrastructure developments, diversions and other 

alterations affecting the other riparian state. The Treaty also places restrictions on 

transboundary water pollution through the stipulation of an early version of the “no-harm” 

principle. Naturally, the original 1909 Treaty does not address a number of topical issues of our 

                                                           
84 Transboundary water management in Africa: challenges for development cooperation (2006) p. 3. Members of 

the Southern African Development Community include: Botswana, Democratic Republic of Congo, Lesotho, 

Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, United Republic of 

Tanzania, Zambia, Zimbabwe. Source: http://www.sadc.int/member-states/ (accessed 18 July 2018). 
85 Southern African Development Community Revised Protocol on Shared Watercourses, Windhoek, 7 August 

2000. 
86 https://www.unece.org/info/media/presscurrent-press-h/environment/2017/central-african-countries-approve-

regional-convention-on-transboundary-water-cooperation-with-unece-support/doc.html (accessed 18 July 20018). 

Contracting parties include Angola, Burundi, Cameroon, Central African Republic, Chad, Democratic Republic of 

Congo, Equatorial Guinea, Gabon, Republic of Congo, Rwanda and São Tomé and Príncipe. 
87 De Stefano et al. (2012) p. 202. 
88 Neir et al. (2009) p. 17.  

http://www.sadc.int/member-states/
https://www.unece.org/info/media/presscurrent-press-h/environment/2017/central-african-countries-approve-regional-convention-on-transboundary-water-cooperation-with-unece-support/doc.html
https://www.unece.org/info/media/presscurrent-press-h/environment/2017/central-african-countries-approve-regional-convention-on-transboundary-water-cooperation-with-unece-support/doc.html
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current era, such as the ecological status of waters or groundwater management. The two 

countries also singed a range of additional bilateral treaties addressing transboundary water 

management in specific basins such as the Great Lakes, the Niagara River, Columbia River, 

Skagit River, St. Lawrence River, etc.89  

 

The legal and institutional foundations of US-Mexico cross border water cooperation also go 

back to the late 19th century. In 1889 the International Boundary Commission was created to 

handle specifically border and water issues (it was changed to International Boundary and 

Water Commission in 1944). Given the predominantly arid environment of the border region, 

allocation issues have dominated bilateral water relations since the outset. The first agreement 

on the subject was adopted as early as in 1906, setting the precise amount of water the US must 

deliver to Mexico. This was replaced in 1944 by a more comprehensive agreement covering 

both the Rio Grande and the Colorado rivers90.  

 

d) Latin America 

 

Despite various efforts to create comprehensive Inter-American water cooperation mechanisms 

since the 1930s, in Latin America the institutionalisation of transboundary water governance is 

still at an early phase of development91. Exceptions include the La Plata, Amazon or the Titicaca 

basins. In the La Plata basin formalised basin-wide cooperation goes back to the signing of the 

La Plata Basin Treaty92 in 1969 which, to a large extent, was triggered by the development of 

hydro-electric power in the region. The treaty provides a framework for the joint development 

of the catchment area, calls for open transport along the river and its tributaries, requires joint 

management of non-water resources (soil, forest, flora, and fauna), etc.  

 

As regards the Titicaca basin the first formal cooperation agreement – the Preliminary 

Convention for the Study of the Use of the Waters of the Lake Titicaca93 – was adopted in as 

early as 1957 (it however only entered into force in 1986 when Bolivia finally ratified it). The 

Convention is based on the “indivisible and exclusive joint ownership of both countries of the 

waters of the lake,” whose control is carried out by a joint management body (originally a joint 

commission, today the Autonomous Binational Authority of Lake Titicaca). The purpose of the 

Convention is to promote development within the basin of Lake Titicaca in a manner that would 

not disrupt the flow and volume as to affect the navigational uses of the body of water, an 

objective that is being fulfilled only partially even these days94. 

 

 

e) Asia 

 

South and Southeast Asia is home to about 2 billion people and covers four major international 

river systems: the Ganges-Brahmaputra-Meghna, the Indus, the Mekong and the Salween 

basins. While these basins have some kind of treaty based-cooperation (except for the Salween 

river), the relevant treaties largely fail to deal with the emerging new problems and pressures 

with a comprehensive, basin-wide approach95.  

                                                           
89 Ibid p. 18. 
90 Ibid p. 21. 
91 Newton (2007) p. 58.  
92 Treaty on the Rio de la Plata Basin, Brasilia, 14 August 1970. 
93 Preliminary convention between Peru and Bolivia concerning a study of the joint utilization of the waters of 

Lake Titicaca, Lima, 30 July 1955. 
94 Newton (2007) p. 212. 
95 Kanwar et al. (2009) p. 53.  
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As regards the Ganges-Brahmaputra-Meghna river system disputes between India and 

Bangladesh have been prevalent since the partition of the Indian subcontinent in 1947. The 

most notable such event was the damming of the Ganges by India in 1975 so as to divert the 

majority of water into other rivers running into the Bay of Bengal. The differences between 

India and downstream Bangladesh were reconciled only in 1996 by the adoption of the Ganges 

Water Sharing Treaty96.  

 

A similarly notorious water allocation issue in the subcontinent concerned the Indus river 

system. Here, India’s unilateral manipulation of discharges into Pakistan after the partition led 

to the adoption, in 1960, of the Indus Waters Treaty between two counties97. While the Treaty, 

brokered by the World Bank at the time, has withstood the test of difficult times between the 

two countries, its relatively rigid structure and narrow scope has already become a core concern 

in the region.  

 

There are, however, more promising examples of cooperation in the Southeast Asia region. E.g. 

collaboration among the riparian states of the lower Mekong, the longest river of the South 

Asian region, dates back to the 1950s. Such cooperation, however, remains ineffective with 

regards to many basin-wide issues as China stays outside all relevant formal arrangements. 

Today, the framework of collaboration in the lower Mekong Region is the 1995 Agreement on 

the Cooperation for the Sustainable Development of the Mekong River Basin98 signed by 

Cambodia, Laos, Thailand and Vietnam. 

Many of the international rivers of West Asia (Middle East), such as the Tigris, Euphrates, 

Jordan, suffer not only from severe human and climatic pressures. Cooperation is also hampered 

by the general political instability prevailing in the region. Not surprisingly, the management 

of the largest water system in the region: Tigris-Euphrates/Shatt Al-Arab has been the subject 

of continuous uncertainty and disagreement99. The lack of a basin agreement in the region is 

largely the result of upstream Turkey’s unilateral development policies that reflects the 

country’s projection of the out-dated doctrine of absolute territorial sovereignty over water 

resources.  

 

While inter-state disputes over water tend to reach high political intensity in the Central Asian 

region too, the countries concerned also benefit from the UNECE Water Convention and the 

various international development programmes aimed at stabilising the hydro-political situation 

through cooperation. Unlike many other Asian regions, Central Asia does have a well-

established legal framework for transboundary water cooperation. These include, on the one 

hand, the various bilateral and multilateral agreements relating to the Interstate Commission for 

Water Coordination of Central Asia100 and, on the other, the 1999 Agreement on the Status of 

the International Fund for saving the Aral Sea and its organisations101.  

 

Importantly, a comprehensive multilateral transboundary water governance treaty was also 

adopted in 1998 under the auspices of the Commonwealth of Independent States. The 

                                                           
96 Treaty between the Government of the Republic of India and the Government of the People’s Republic of 

Bangladesh on sharing of the Ganga/Ganges water at Fakarra, New Delhi, 12 December 1996.  
97 Indus Waters Treaty, Karachi, 19 September 1960. 
98 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin, Chieng Rai, 5 April 

1995. 
99 Klise et al. (2009) p. 77.  
100 http://www.icwc-aral.uz/legal_framework.htm (accessed 18 July 2018) 
101 http://ec-ifas.waterunites-ca.org/aral_basin/legal-issues/conventions-and-agreements/166-law-applied-to-

transboundary-waters-in-the-aral-sea-basin.html (accessed 18 July2018) 

http://www.icwc-aral.uz/legal_framework.htm
http://ec-ifas.waterunites-ca.org/aral_basin/legal-issues/conventions-and-agreements/166-law-applied-to-transboundary-waters-in-the-aral-sea-basin.html
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agreement102 – which largely follows the provisions of the UNECE Water Convention – entered 

into force in 2002. As, however, only Russia, Belarus and Kyrgyzstan ratified it, the real 

significance of this instrument has thus far remained minimal in Central Asia.   

  

                                                           
102 Agreement on the General Principles of the Rational Use and Protection of Transboundary Water Bodies of the 

State Members of the Commonwealth of Independent States, Moscow, 11 September 1998. 
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CHAPTER VI 

 

THE LAW OF TRANSBOUNDARY WATER GOVERNANCE 

 

VI.1. THE DISTRIBUTION OF TRANSBOUNDARY RIVER BASINS IN THE WORLD  

 

Following commonly accepted geographical definitions a “river basin” is understood in the 

context of this study as an area which contributes to a first order stream. First order streams are 

those that communicate directly with the final recipient of water (oceans, closed inland lakes 

or lakes). As a result, subsidiary basins are not accounted for as independent hydrological units 

however sizable they may be (e.g. the entire Sava catchment forms part of the Danube basin).  

 

A river basin is considered “transboundary” (“international”, “shared”, etc.) when it intersects 

or demarcates political boundaries. Importantly, a river basin qualifies as transboundary not 

only where a particular stream effectively flows through or creates state borders, but where 

political borders intersect parts of the catchment area that discharges water into the basin only 

through downhill drain of rain or snow melt or through the subsoil.  

 

The Transboundary Freshwater Dispute Database (TFDD) – the most extensive relevant dataset 

maintained by the Oregon State University – identifies 263 international river basins. According 

to the TFDD the European continent has the largest number of international basins (69), 

followed by Africa (59), Asia (57), North America (40), and South America (38). The number 

of countries that contribute to transboundary basins is 145, thus the majority of countries share 

at least one transboundary river basin with neighbouring countries. 33 of these, including such 

sizeable countries as Bolivia, Chad, the Democratic Republic of Congo, Hungary, Niger or 

Zambia have more than 95% of their territories within the hydrologic boundaries of 

international river basins.  

 

Transboundary basins cover about 47% of the Earth’s surface (Antarctica excluded). These 

basins account for about 60% of the global river flow. About 40% of the global population lives 

in basins shared by at least two countries103.  Countries with no shared basins are either islands 

or microstates, except for the countries of the Arabian Peninsula where no permanent 

watercourses exist. 

VI.2. GENERAL QUESTIONS OF TRANSBOUNDARY WATER GOVERNANCE  

 

The majority of modern water treaties deal with the management of transboundary water 

resources along a number of clearly identifiable subjects. These include: 

 

- the availability of water (quantitative aspects of water management), 

 

- the quality of water (environmental and ecological aspects of water management), 

 

- economic utilisation of transboundary water resources (mainly navigation, hydropower 

development, storage/irrigation, fishing), 

 

- management of hydrological variability (floods, droughts, etc.) 

                                                           
103 Wolf et al. (1999) p. 391-392.  
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- institutional questions such as 

 

• procedures for interventions in the basin with transboundary impacts,  

• monitoring and exchange of information, 

• institutional frameworks of cooperation, 

• dispute settlement. 

 

The above full range of subjects rarely appears in one single treaty. Indeed, several relevant 

issues do not even appear in “proper” water treaties. E.g. certain navigation or water allocations 

issues have, historically, been covered by general border treaties104. Water related ecological 

issues, on the other hand, often appear in regional or bilateral environmental agreements. 

 

VI.3. WATER QUANTITY MANAGEMENT 

 

VI.3.1. The importance of water quantity in transboundary water cooperation 

 

International law does not recognise the property rights of riparian states over freshwater 

resources rising in or flowing through their territories. Instead, in accordance with the principles 

of limited territorial sovereignty and the ensuing requirement of equitable and reasonable 

utilisation, it regulates various quantitative aspects of the management of shared waters.  

 

Water quantity management in a transboundary context has several dimensions. The most 

apparent facet is the distribution of flow volumes among riparian states in regular conditions, 

including natural variations. Another dimension of water quantity management is the control 

of stream flow in extreme situations, i.e. where volumes exceed the regular ranges of fluctuation 

for reasons of natural character (floods, droughts) or of human origin (accidental releases). 

Finally, water quantity management includes deliberate human interventions to control river 

flow (volumes, timing) by way of water infrastructure (e.g. reservoirs) and other management 

measures (e.g. the reduction of upstream water abstraction in times of drought). A critical, albeit 

not quintessential element of quantity management is the deliberate partition of volumes of 

water among riparian states: water allocation. Water sharing mechanisms can be classified as 

follows: 

 

- direct allocation mechanisms: these clearly stipulate how the water is to be divided 

between the parties. Direct allocation mechanisms can be flexible that distribute the 

resource by percentages or set quantities according to water availability. On the other 

hand, direct fixed mechanisms divide water by absolute volumes,  

 

- indirect allocation mechanisms: indirect allocation mechanisms establish processes 

through which actual allocations are to be determined, but without codifying the specific 

quantities or proportions to be shared. These include: 

 

- consultations between parties,  

- an obligation to notify when water need arise, 

- a requirement for co-riparians to consent to any increased water use, 

- prioritisation of uses, etc. 

 

                                                           
104 See the US-Mexico relations in Section V.2.2. c) above. 
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- allocation principles and guidelines: these are broader ideas or concepts for determining 

how water should be allocated now or in the future. Such principles include: 

 

- equitable and reasonable utilisation, 

- rational use, 

- sustainable use, 

- no harm, 

- protection of existing uses105. 

 

Each mechanism has its benefits and drawbacks. Direct mechanisms provide clarity, but it can 

be difficult to reach agreement on actual quantities of water. Direct fixed mechanisms may 

effectively ignore natural fluctuations in water quantity, let alone out-of-range variations 

triggered by climate change. If the allocation mechanism is rigid and inflexible, the parties are 

less able to honour their commitments once water availability changes. Indirect mechanisms 

are flexible, but at the same time they are open-ended which may turn problematic when clearer 

direction is needed. Such ambiguity may allow parties to reach an agreement relatively easily, 

but may also lead to controversy later, especially when the availability of water does not satisfy 

all parties’ needs. This applies particularly to the broad legal principles of water sharing that – 

surprisingly – have very little practical impact on the actual practice of water allocation106.  

 

VI.3.2. Water allocation mechanisms in international water law 

 

Historically, water allocation has been a dominant feature of international water treaties. Water 

sharing schemes have been the primary focus of almost 40% of all transboundary water 

agreements concluded during the 20th century, only to be surpassed slightly by 

hydroelectricity107. Allocation schemes feature equally high in contemporary water treaties. On 

the basis of the detailed comparative analysis of international basin specific agreements it was 

found that 60% of such agreements included one of the three allocation mechanism referred to 

above, while 26% included one or more direct allocation mechanisms. Indirect allocation is 

used in about half of the treaties, often complimenting a direct mechanism. Principles of 

allocation are rarely employed independently108.  

 

The UN Watercourses Convention does not define water allocation mechanisms. Nonetheless 

it lays down the principle of equitable and reasonable utilisation that is meant to provide key 

guidance for all allocation mechanisms. Importantly, however, no hard and fast rules can be 

derived from the equitable and reasonable utilisation imperative, nor is it supported by robust 

international judicial practice. Therefore, its success largely depends on the effectiveness of 

their administration and enforcement. As a result, the equity concept has very little practical 

impact on actual water sharing mechanisms109. The same is the case with the UNECE Water 

Convention that regulates water quantity management only indirectly.  

 

At regional and basin level, however, a significant number of agreements actually do address 

allocation in a more elaborate fashion. E.g. the SADC Revised Protocol on Shared Watercourses 

specifically covers certain critical uses riparian states may rightfully pursue (agricultural, 

                                                           
105 Drieschova et al. (2008) p. 286. 
106 Giordano (2002) p. 24-25. 
107 Rieu-Clark et al. (2012) p. 93. 
108 Drieschova et al. (2008) p. 289. 
109 Giordano (2002) p. 24-25. 
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domestic, environmental and industrial use) and flow regulation measures by riparian states110. 

Importantly, the region has a large number of international rivers that are subject to specific 

basin agreements and commissions that lay down precise allocation rules or define mechanisms 

for water allocation on the basis of the SADC Revised Protocol (e.g. the 2002 Incomaputo 

Agreement concerning the Incomati and Maputo rivers111).  

 

Several multilateral basin treaties also contain some kind of allocation mechanisms. For 

example the Agreement on the Cooperation for the Sustainable Development of the Mekong 

River Basin sets minimum and maximum flow requirements for the mainstream for the dry 

season, the wet season as well as defines acceptable minimum monthly natural flows112. It also 

lays down mechanisms and institutions for the determination of actual flow quantities in the 

lower Mekong basin113. Similarly, the Charter of Waters of the Senegal River lays down a list 

of principles and priorities as to how to apportion water among different uses and sectors in the 

entire basin. Actual transboundary allocations are to be determined by the Permanent Water 

Commission according to the principles and the modalities set out in the Annexes to the 

Charter114. Another well-known basin wide water sharing mechanism is instituted among the 

Central-Asian republics of Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan and 

Uzbekistan115. In this case, the water resources of the Aral Sea basin are allocated among the 

riparian states by the Interstate Commission on an annual basis in accordance with a series of 

agreements.  

 

Even more prominent is the presence of allocation principles, rules and mechanisms in general 

or issue-specific water treaties in a bilateral context. Examples include the 1909 Boundary 

Waters Treaty between the US and Canada, the 1944 treaty between the US and Mexico on the 

Colorado, Tijuana and Rio Grande rivers, the 1996 Indian-Bangladeshi Ganges treaty, the 1960 

Indus Waters Treaty between Pakistan and India, etc. These agreements contain a large variety 

of allocation mechanisms referred to above116. 

 

VI.4. WATER QUALITY MANAGEMENT 

 

Water quality has become a key feature of transboundary water governance schemes relatively 

late, despite its direct correlation with the health and well-being of humans and ecosystems as 

well as its impact on social and economic development. Yet, in many parts of the world water 

quality management is still seen as a luxury investment that only comes second to water 

quantity considerations in co-riparian relations. This is somewhat surprising in light of the fact 

that the highly complex political, economic and topographic implications of pollution control 

elevate the issue among the most difficult transboundary cooperation problems worldwide.  

 

                                                           
110 Art. 3.2 and 1.1, SADC Revised Protocol.  
111 Tripartite Interim Agreement between the Republic of Mozambique and the Republic of South Africa and the 

Kingdom of Swaziland for Co-Operation on the Protection and Sustainable Utilisation of the Water Resources of 

the Incomati and Maputo Watercourses, Johannesburg, 29 August 2002. 
112 Art. 5-6, Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin. 
113 Art. 26 ibid. 
114 Art. 19, Charter of Waters of the Senegal River, 28 May 2002. 
115 Agreement between the Republic of Kazakhstan, the Kyrgyz Republic, the Republic of Tajikistan, 

Turkmenistan and the Republic of Uzbekistan on Cooperation in the Field of Joint Management on Utilization and 

Protection of Water Resources from Interstate Sources, Statute of the Interstate Commission for Water 

Coordination of Central Asia, Alma-Ata, 18 February 1992. 
116 See Section V.2.2. above.  
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Importantly, water quality management is not limited to pollution prevention and control. More 

advanced regimes also address broader environmental and social aspects, going far beyond the 

actual chemical status of the transboundary water body concerned. In fact, such comprehensive 

ecological requirements, including the consideration of ecosystem services, have become 

standard treaty features in the past decade, displaying an almost exponential expansion in recent 

water treaties117.  

 

Given that water quality management forms an integral part of the broader subject of the 

“environmentalisation” of water law, the relevant rules are discussed in detailed in the chapter 

dedicated to the environmental aspects in of water management in international law118. 

 

VI.5. ECONOMIC UTILISATION OF TRANSBOUNDARY WATER RESOURCES 

 

VI.5.1.  The relevant uses of transboundary water resources 

 

As mentioned above, international water law has grown out of growing demands for water and 

the technical capacity to harness transboundary water resources in the 19th century. The first 

economic activity to trigger a concerted regulatory response by riparian states was inland 

navigation. It was followed, since the early 20th century, by attempts to regulate the 

transboundary implications of large-scale river flow manipulation projects for a variety of 

human needs such as hydropower generation, irrigation, flood protection, industrial uses, etc. 

A third, albeit somewhat neglected area of economic utilisation of transboundary waters is 

fishing.  

 

The regulation of the above three major focus areas has followed very different pathways in 

international law. As shown below, the law of inland navigation has become a distinct sublet 

of international water law that – at the relevant basin scale – often operates in complete isolation 

from the general regulatory and institutional framework of transboundary water governance. 

Conversely, the development and maintenance of large-scale water infrastructure has become 

a core concern of the law of transboundary water management. International water law, 

however, does not regulate the substance of such infrastructure developments (i.e. what can or 

cannot be built and how). Instead, it only provides for the observance of certain procedures and 

principles that allow affected riparian states to have a say in the planning and implementing 

phase (given the procedural nature of these obligations the topic will be discussed in the context 

of institutional questions119). Finally, although fishing is the most ancient use of shared natural 

waters, its transboundary aspects are not covered by a robust global regulatory framework, but 

governed by a scattered basin and bilateral treaties. 

 

VI.5.2.  Navigation 

 

a) The separation of navigational and non-navigational uses  

 

As mentioned above, navigation on transboundary watercourses has been the key driver of the 

evolution of modern international water law120. Given its long history and distinct evolutionary 

path today’s law of inland navigation constitutes a discrete set of customary and treaty rules 

within the larger corpus of international water law. This somewhat isolated character is reflected 

                                                           
117 Giordano et al. (2014) p. 259. 
118 See Section VII.3.2. below. 
119 See Section VI.8. below. 
120 See Section II.1. above. 
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in a number of normative features. First, the law of the navigation does not have a 

comprehensive codifying instrument such as the 1997 UN Watercourses Convention (which, 

as its name suggests, applies only to non-navigational uses). Rather, the general norms of 

navigation are scattered over a large number of international judgements and arbitral awards 

as well as basin-specific treaties.  

 

Yet, a broadly accepted academic compilation of the basic rules of navigation is provided by 

the 2004 Berlin Rules adopted by the International Law Association121. Second, the legal and 

institutional apparatus of navigation often predates those relating to other aspects of 

transboundary water governance. Therefore, navigational aspects of transboundary water 

cooperation tend to be regulated by separate treaties and river commissions in the case of many 

large basins. The rare exceptions include those recent basin treaties where a deliberate effort 

was made to encapsulate all transboundary uses under the same roof (e.g. the 2002 Framework 

Agreement on the Sava River Basin). Apart from these outliers, however, there appears to be 

no major signs of convergence between the legal regulation or operational management of the 

navigational and non-navigational dimensions of cross-border water management.  

 

b) The freedom of navigation in international law 

 

The international law of inland navigation is based on a core principle: freedom of navigation. 

This principle has been developed over two centuries of treaty and judicial practice, originally 

in the European continent. The freedom of navigation by foreign vessels through the entire 

navigable length of international watercourses was first recognised by the 1815 Final Act of the 

Congress of Vienna and was reiterated by a number international judgements, such as the 1903 

Faber Case arbitral award between Germany and Venezuela, the 1929 River Oder or 1934 Oscar 

Chinn judgements of the Permanent Court of International Justice122. These early verdicts have 

already crystallised the main elements of the freedom of navigation as we know it today: 

 

- the freedom by each riparian state to navigate on the entire navigable portion of the 

international watercourse, 

 

- the freedom to enter ports and to make use of plants and docks, and  

 

- the freedom to transport goods and passengers between riparian states or to the open 

sea123.  

 

Importantly, the freedom of navigation only applies to riparian states, i.e. a state whose territory 

covers the navigable section of the waterway. Some 19th century treaties – influenced largely 

by colonial interests – opened up navigation to all states, but today’s international water law, 

following the concept of “community of interests of riparian states”, grants this right only to 

those countries that are immediately concerned by the river at issue124. Naturally, riparian states 

are at liberty to grant navigational rights to third states.  

 

The freedom of navigation must be ensured throughout the navigable section of the 

international river. According to the Berlin Rules this extends to those sections of the where “in 

its natural or canalized condition, the watercourse is currently used for commercial navigation 

                                                           
121 See Section III.1. above. 
122 See Section III.3. above.  
123 Art. 43.1. and 43.5., Berlin Rules. 
124 Boisson de Chazournes (2013) p. 55. 
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or is capable of being so used in its natural condition.125” This also implies a collective 

obligation of riparian states to maintain the river in navigable conditions. In other words, the 

countries concerned may not allow such degradation of the morphological conditions of the 

navigation channel or cause such changes in the flow regime that would jeopardise the 

navigability of the fairway126. By the same token riparian states may not impose physical 

barriers or other obstacles on their navigable international watercourses.  

 

Riparian states must allow the passage through and the use of ports in their territory to all 

eligible vessels without discrimination. It means that they must apply the same administrative 

and regulatory regime to all foreign ships. An established principle of international water law 

is that passage through the national section of the waterway and the use of port facilities cannot 

be made subject to the payment of a fee, tariff, levy, duty or any other public charge (unless 

specifically provided for in a treaty)127. The latter does not apply to the recovery of the costs of 

services undertaken by the operator of the vessel.128  

 

The freedom of navigation is not without limits. First, vessels of foreign flags must observe 

certain rules of conduct. E.g. their movement must be continuous and expeditious, may not 

threaten the public order or security of the riparian states concerned. They may only stop or 

anchor due to pressing reasons of safety or assistance129. Second, freedom of navigation only 

applies to the transportation of goods and people for a commercial end. Moving goods or people 

by vessels exercising public authority or public service on behalf of another (riparian) state – 

including warships – is not guaranteed130. Third, riparian states may regulate, limit or suspend 

navigation on their sections of the waterway. These interventions must, however, serve 

imperative public purposes, such as the protection of public safety, health or the environment, 

must be proportionate to the objective (both in terms of regulatory rigour and geographical 

extension) and non-discriminatory in nature131.  

 

VI.5.3.  Fishing 

 

Unlike it the case of the law of the seas, fishing in transboundary surface waters is not subject 

to a specific global treaty regime. Instead, fishing is mainly regulated by basin or bilateral 

treaties along with a few principles of customary international law. The prevailing focus of 

these instruments has, since the late 19th century, been purely economic132. Yet, with the recent 

emergence of environmental protection as a core concern of transboundary water management 

has strengthened the conservation aspects of fish stocks management and habitat 

conservation133. 

 

The main legal aspects of fishing activities in international freshwaters are as follows: 

 

- fishing rights of riparian states: fishing, wherever mentioned in general water 

cooperation treaties, is usually recognised as a legitimate economic use or need of 

                                                           
125 Art. 43.4., Berlin Rules.  
126 Art. 46. ibid. 
127 Boisson de Chazournes (2013) p. 59.  
128 Art. 44.5., Berlin Rules. 
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130 Art. 48. ibid. 
131 Art. 45. ibid. 
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133 See Chapter VII below. 
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riparian states134. Where specific fisheries agreements are concluded, they often grant 

dedicated fishing rights to riparian states (normally within their jurisdiction)135. 

Importantly, however, the UN Watercourses Convention, thus its general principles, do 

not apply to fishing rights of states, unless such rights have an impact on other uses136; 

 

- rights of indigenous peoples to traditional form of fishing: traditional fishing can be an 

important source of living for local and/or indigenous populations. Therefore, the right 

of the inhabitants of international lakes and rivers to non-mechanised forms of fishing 

are recognised by customary international law137;  

 

- protection of fish stocks and fish habitats: driven by economic considerations even some 

of the earliest fishing treaties called for the preservation of the fish stocks. The relevant 

provisions may include the prevention of activities jeopardising the fishing rights of 

other riparian states, general requirements to maintain sufficient flows and water quality 

to support fish life, pollution control measures, technical requirements of fishing (gear, 

timing, etc.), the mitigation of the impacts transversal infrastructures (e.g. the 

construction of fish ladders), etc.138; 

 

- institutional arrangements: the relevant general or specific treaty requirements often 

contain institutional arrangements such as exchange of information on catch volumes, 

events (e.g. pollution) or measures (e.g. new hydraulic works) affecting fisheries, 

monitoring of fish life, etc. In some cases specific basin wide fisheries organisations 

have been established (Lake Victoria) or cooperation on the matter is delegated to the 

general basin commission (e.g. Mekong). 

 

VI.6. MANAGING HYDROLOGICAL VARIABILITY (FLOODS, DROUGHTS) 

 

VI.6.1. Variability management in transboundary water relations 

 

Fluctuation of flow quantities is an inherent feature of any natural river system, even in basins 

characterised by modest intra-annual variability. The variation of high and low water levels 

plays an important regulating role in fluvial ecology and in traditional agriculture. Managing 

hydrological variability can be a major challenge in co-riparian relations even at best of times. 

Given, however, the impacts of climate change on the hydrological cycle and human responses 

thereto (e.g. more irrigation in times of drought), controlling flow variability beyond previously 

recorded ranges will give rise to new levels of political difficulty all over the world.  

 

In the broadest sense of the word variability management is essentially about dealing with 

naturally occurring hydrological extremes, including floods, droughts and other specific 

variations.   

 

Floods are typically short term events with a(n almost) mechanical knock-on effect on 

downstream riparians. The downstream motion of water can be predicted fairly precisely by 

widely available satellite-based technologies. On mid- and downstream areas, where population 

                                                           
134 Art. 1, Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin; Art. 7-8, 

Charter of Waters of the Senegal River. 
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density tends to be the highest, this allows authorities and citizens to choose the adequate level 

of protection. Droughts, on the other hand, do not follow precisely calculable patterns and can 

prolong through several months or years. Severe droughts trigger a variety of response measures 

by water managers, many of them actually resulting in the intensification of water use with 

severe impacts on water availability downstream. As a consequence, flood management 

features among the most “benign” cooperation problems of shared river basins, while natural 

or man-made water shortages or scarcity tends to be the most powerful driver of transboundary 

conflict. Either way, variability management is closely linked to water quantity regulation. 

 

The potentially very broad range of measures dealing with hydrological variability in a 

transboundary context can be clustered as follows: 

 

- short term measures: 

 

- flexible water allocation mechanisms (e.g. water sharing based on percentages) 

that require the automatic adjustment of cross-border river flow to changes in 

water availability, 

 

- domestic water management measures aimed to minimise the transboundary 

impacts of hydrological extremes (emergency use of reservoirs to store or 

release water, stricter irrigation procedures, etc.), 

 

- emergency communication and cooperation mechanisms (data collection and 

sharing, early warning, immediate consultations, mutual assistance among 

riparian states, etc.). 

 

- long term measures: 

 

- regular review of water allocation and relevant water uses, 

 

- joint construction and/or operation of water infrastructure to increase water 

supply or store excess water, 

 

- joint long-term planning for and management of hydrological extremes (e.g. 

transboundary flood risk mapping), 

 

- broadened cooperation with regards to issues that go beyond flow variability or 

the quantitative aspects of water139.  

 

VI.6.2. Variability management in international water law 

 

Concerns about the natural variability of transboundary river flow are not a new phenomenon 

in international relations. Yet, until relatively lately neither water treaties nor academic research 

have paid sufficient attention to the issue. As a result, general international water law scarcely 

addresses variability management in any explicit and extensive fashion. Thus, the various 

principles of the UN Watercourses Convention – equitable and reasonable utilisation, the 

obligation not to cause significant harm and the obligation to cooperate – govern the matter 

only indirectly. The principles imply the duty of watercourse states to manage hydrological 
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extremes with due attention being paid to the interests of other riparians. (Indeed, it is suggested 

by some authors these principles have been formulated with intentional ambiguity on purpose 

so as to allow flexibility to meet unexpected changes in water availability and other 

conditions140). The Convention also calls on watercourse states to prevent and mitigate, 

individually and/or jointly, “harmful conditions”, e.g. floods, droughts or desertification that 

may have a negative impact on other riparian states141. When such conditions amount to an 

emergency situation, i.e. a sudden event actually or potentially causing serious harm to other 

watercourse states, the state of origin must immediately notify the (potentially affected) other 

riparians and take all practicable measures to prevent, mitigate or eliminate the harmful effects 

of the emergency142. Such emergency cooperation, however, does not apply to gradually 

unfolding events such as droughts and desertification.  

 

In a similar fashion, the SADC Revised Protocol on Shared Watercourses addresses 

hydrological variability only marginally, i.e. calling on riparian states to act individually and/or 

jointly to prevent and mitigate harmful conditions resulting from such natural causes as floods, 

droughts or desertification143.  

 

As the scale of treaty area decreases, specific variability management schemes become more 

frequent. In fact, in a recent review of the relevant basin treaties it was found that 68% of the 

water agreements explicitly mention flow variability144. E.g. the Mekong Cooperation 

Agreement contains general and specific rules for water quantity management for the 

monsoonal wet and dry seasons145. In “cases of historically severe droughts and/or floods”, 

however, the application of regular allocation rules is suspended146. Such exceptionally severe 

hydrological events are subject to early notification and the mandatory involvement of the Joint 

Committee of the Mekong River Commission with a view to adopting appropriate remedial 

action147. The Charter of Waters of the Senegal River also foresees such consultation procedures 

in the event pre-fixed water allocations must be revisited due to floods or other natural disasters 

or water shortages of natural character148.  

 

Apparently, water treaties primarily concerned about water allocation are more likely to contain 

some kind of mechanisms to handle extreme flow variations. For instance the 1996 Ganges 

Treaty between India and Bangladesh calls for immediate consultations should the flow at 

Farakka Dam fall below a commonly agreed threshold so as “to make adjustments on an 

emergency basis, in accordance with the principles of equity, fair play and no harm to either 

party”149. One of the most sophisticated variability management scheme worldwide can be 

found in the Albufeira Convention covering five shared river basin between Spain and Portugal. 

The Convention sets out a robust water allocation regime that caters for natural variations in 

river flow that also include extreme situations (extremes hydrological situations are determined 
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with reference to historic precipitation levels)150. The Convention sets out concrete substantive 

measures parties must implement in case of floods and droughts. Particularly elaborate are the 

measures relating to droughts and water scarcity. In this context the Convention defines a set 

of concrete drought management measures to prevent and control the effects of low 

precipitation and discharge. These relate to water demand control (abstractions for 

consumption), infrastructure management (impoundment, storage and release), waste water 

discharges, etc.151 

  

 

VI.7. INSTUTIONAL QUESTIONS I: MONITORING AND EXCHANGE OF 

INFORMATION 

 

VI.7.1.  Monitoring and exchange of information: the basis of transboundary cooperation 

 

Monitoring the state of the shared basins as well as the exchange of information on relevant 

developments are the simplest forms of institutionalised cooperation. This requirement flows 

directly from the obligation to cooperate under the UN Watercourses Convention as they create 

the basis for the joint management of international rivers152.  

 

Monitoring and information sharing has several facets: 

- monitoring and data collection, 

- regular exchange of information, 

- access to information upon request. 

 

This basic framework can, of course, be supplemented by specific monitoring and information 

disclosure requirements. Most prominent are the notification and data submission provisions 

relative to planned measures of significant transboundary impact153. Information exchange is 

also a prerequisite to fulfil riparian obligations to cooperate in the case of emergency situations 

or other unforeseen developments154. A more advanced form of information exchange is where 

riparian states submit all relevant data, notifications etc. to a joint body or other multilateral 

mechanisms that processes, synthesises, distributes and publishes them in a uniform manner. 

This can take place at basin level (e.g. through the International Commission for the Protection 

of the Danube or the Mekong River Commission), multilateral treaty bodies (e.g. the secretariat 

of the UNECE Water Convention) or other supranational bodies (e.g. the European 

Commission for EU member states). 

 

VI.7.2.  Monitoring and information exchange in international water law 

 

As mentioned above, the UN Watercourses Convention lays down the general obligation of 

riparian states to exchange regularly „readily available data and information on the condition 

of the watercourse, in particular that of a hydrological, meteorological, hydrogeological and 

ecological nature and related to the water quality as well as related forecasts.155” The 

Convention also covers situations where a riparian state makes a request for information that is 
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“not readily available”. In this case, however, the state thus approached is only required to 

“employ its best efforts to comply with the request”. Provision of the requested data cannot be 

made conditional upon payment, but the costs of collecting and processing such data or 

information can be recovered156. The Convention does not actually specify an obligation to 

collect the relevant information, but such requirement seems implied in the regular exchange 

obligation. The Convention does, however, encourage states to collect and process data in a 

manner which facilitates their use by other riparians157.  

 

The UNECE Water Convention goes further than its UN counterpart when it comes to 

monitoring and information exchange. In the first place, it specifically requires parties to 

establish programmes for monitoring the conditions of transboundary waters158. Such joint 

monitoring programmes must cover the  

 

- general conditions of transboundary waters, including floods and ice rifts, 

 

- any transboundary impact, pollution parameters and pollutants,  

 

- the regular assessment of the conditions of transboundary waters as well as the 

effectiveness of the measures taken to prevent, control or mitigate transboundary 

impacts159. 

 

Riparian states are also called upon to “cooperate in the conduct of research into and 

development of effective techniques for the prevention, control and reduction of transboundary 

impact”. To this end they are encouraged to set up new or participate in existing research 

programmes, whose results must be shared with other riparian states160. Of course, the 

obligation to mutually provide data is not limited to monitoring and research data, but parties 

must „provide for the widest exchange of information, as early as possible, on issues covered 

by the provisions of this Convention”161. The Convention also specifies the minimum set of 

information that parties must share with each other and the joint body. These include  

 

- environmental conditions of transboundary waters;  

 

- experience gained in the application and operation of best available technology and 

results of research and development;  

 

- emission and monitoring data;  

 

- measures taken and planned to be taken to prevent, control and reduce transboundary 

impact;  

 

- permits or regulations for waste-water discharges issued by the competent authority162. 

 

                                                           
156 Art 9.2. ibid. 
157 Art 9.3. ibid. 
158 Art. 4., UN Watercourses Convention. 
159 Art. 11. ibid. 
160 Art. 5. ibid. 
161 Art. 6. ibid. 
162 Art. 13.1. ibid. 



35 

 

Monitoring and the processing and exchange of information must feature as a core element of 

basin and bilateral basin treaties and a fundamental responsibility of joint bodies (basin 

commissions)163. The Convention also addresses a special facet of information exchange and 

communication: warning and alarm systems for critical situations on transboundary waters164.  

Against this background it is evident that most general water cooperation treaties as well as 

agreements on specific water issues (e.g. water quality or hydraulic works) contain some 

provisions on monitoring and information exchange.   

 

VI.8. INSTITUTONAL QUESTIONS II: COOPERATION OVER PLANNED 

MEASURES 

 

VI.8.1. Unilateral interventions as a source of water conflict 

 

Unilateral intervention in a shared river basin can take several shapes, but they mostly relate to 

flow quantity and timing or the installation of water infrastructures. In the recent history of 

transboundary water governance the majority of water conflicts were related to some kind of 

unilateral measures with significant negative impacts on lower riparian states. Examples 

include the blocking by India of the flow of the Indus river into Pakistan in 1948, the diversion 

by Slovakia of the Danube from the joint Slovak-Hungarian riverbed in 1992 or the highly 

publicised recent dispute between Egypt and Ethiopia surrounding the construction of the Great 

Ethiopian Renaissance Dam.  

 

Not surprisingly, the prevention of disputes arising out of unilateral riparian action has been a 

key concern of international water law and policy from the outset. The Montevideo Declaration 

on Industrial and Agricultural Use of International Rivers, adopted as early as in 1933, already 

called on riparian states intending to implement projects affecting water use by other basin 

states to give an advance notice and three months for evaluation of the information provided165. 

The 1966 Helsinki Rules also contained a recommendation on the procedure to be followed by 

the “moving” state166. Today, there is no ambiguity as to the fact that cooperation over planned 

interventions in shared river basins is one of the core principles of international water law.  

 

VI.8.2. Cooperation over planned measures in international water law 

 

As mentioned above, prior notification of planned measures is considered today as one the three 

core principles of international water law167. Indeed, the UN Watercourses Convention 

dedicates more articles to the subject than any other topics. The Convention clearly spells out 

that riparian states are under a horizontal obligation to exchange information and consult on the 

possible effects of a planned intervention on an international watercourse168. Should the need 

arise riparians are also obliged to engage in negotiations. This general requirement is then 

broken down to precisely defined procedural steps. The first step is the “timely” notification of 

a planned measure that must take place well before a decision on permitting or implementation 

is made. Such notification must contain all the information that enables the affected riparian 

state to evaluate the possible effects of the planned project169. The Convention also sets a basic 
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167 See Section IV.2. above. 
168 Art. 11., UN Watercourses Convention. 
169 Art. 12. ibid. 
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timeframe – six months – during which the recipient state should communicate its findings, a 

period that can be extended by additional six months170. During this period the state of origin 

must refrain from permitting or implementing the project171. If the receiving state considers that 

the planned measure contravenes the substantive principles of international water law (i.e. 

equitable and reasonable utilisation and no-harm), it must substantiate its findings with the 

corroborating documentation172. In such a case the parties must enter into consultations with a 

view to finding a mutually acceptable solution. During this time, but no longer than for an 

additional six months, the state of origin is obliged to withhold project authorisation or 

implementation173. If a riparian state finds out that another riparian aims to go ahead with a 

planned measure without prior notification, it can seek the notification documents and 

procedure described above. If the state of origin denies the need for prior notification, the states 

concerned must enter into consultations. If during that period the recipient so requests, the state 

of origin must suspend the project (up to six months)174. The Convention does not call on the 

state of origin to conduct an environmental impact assessment (EIA), it only makes an indirect 

reference to the results an EIA under the heading of “available technical information” to be 

provided to the other basin states175. The International Court of Justice, however, clarified the 

status of EIAs in its 2010 judgement on the Pulps Mills case underlining that “it may now be 

considered a requirement under general international law to undertake an environmental impact 

assessment where there is a risk that the proposed […] activity may have a significant adverse 

impact in a transboundary context”176.  

 

Other international legal instruments also lay down procedures of prior notification. E.g. the 

SADC Revised Protocol contains exactly the same general obligations, procedural steps and 

timelines as those outlined in Part III of the UN Watercourses Convention177. Several basin 

treaties actually set up a collective system of notification and authorisation through the 

competent basin organisation. For example, the Charter of Waters of the Senegal River requires 

any party planning an intervention with significant impacts to notify the project to other riparian 

states through the High Commissioner. Projects of a magnitude that can permanently change 

the basic characteristics of the river (e.g. flow volume, navigability, etc.) require the prior 

approval of all riparian states178. The Mekong Cooperation Agreement also goes beyond the 

basic rules contained in the UN Watercourses Convention as it lays down a collective 

notification and evaluation procedure coordinated by the Joint Committee of the Mekong River 

Commission179. Under this mechanism – whose rules are specified in a side agreement – 

notifications of planned measures are to be made by the state of origin not to the other affected 

states, but directly to the Joint Committee, which is tasked with the distribution of information 

and soliciting comments by the affected riparian states. With a view to ensuring a consensus 

around all planned projects, the Joint Committee is tasked to reconcile all differences in advance 

and to adopt a decision on every project subject to notification180. Another example for prior 

                                                           
170 Art. 13. ibid. 
171 Art. 14. ibid. 
172 Art. 15. ibid. 
173 Art. 17. ibid. 
174 Art. 18. ibid. 
175 McCaffrey (2016) p. 38. 
176 Case Concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgement, ICJ Reports 2010, 14, 

para 204. 
177 Art. 4.1., SADC Revised Protocol. 
178 Art. 26., Charter of Waters of the Senegal River. 
179 Art. 26., Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin. 
180 Procedures for Notification, Prior Consultation and Agreement (PNPCA), adopted by the Council of the 

Mekong River Commission, 2003. 
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notification mechanisms is the Statute of the River Uruguay between Argentina and Uruguay 

that calls for notification of planned projects and the relating consultations through the 

Administrative Commission of the River Uruguay. The Statute aims to ensure consensus among 

the riparian states concerning each planned project. Consequently, if differences remain 

between the parties as to the acceptability of the project in question, any party may – following 

a conciliation procedure – trigger the jurisdiction of the International Court of Justice181.  

 

VI.9. INSTITUTONAL QUESTIONS III: ORGANISATIONAL FRAMEWORKS OF 

COOPERATION182 

 

Most legal instruments concerned with transboundary water management, be it global, regional, 

basin-wide in scope, create some kind of institutional arrangements to oversee their 

implementation.  

 

Institutional arrangements to manage shared river basins may take several shapes. The simplest 

of such mechanisms is where the parties to an interstate water agreement do not designate 

specific institutions for the implementation of the agreement, but use established bilateral 

channels instead. An important step towards institutionalisation is the appointment of 

permanent government representatives (plenipotentiaries) to manage (mainly bilateral) water 

issues of common interest. The most advanced arrangements for the governance of shared water 

resources are the various river basin organisations (RBOs)183.  

 

The role and presence of such institutions is most prominent at basin level. Thus, the UN 

Watercourses Convention suggests the establishment of joint mechanism and bodies among 

watercourse states184. The UNECE Water Convention goes even further in so far as to 

specifically require riparian states to establish “bilateral or multilateral commissions or other 

appropriate institutional arrangements for cooperation”185.  

 

As a consequence, a large section of the world’s river basins are governed by basin 

organisations: a recent mapping identified 119 RBOs worldwide, covering 116 shared river 

basins186. The vast majority of international watercourses with an RBO are shared by two 

riparian countries only (49 out of 116). 47 of the total 119 RBOs do not provide full 

geographical coverage, i.e. one or more riparian states with a share of more than 1% of the 

catchment area are excluded from institutionalised cooperation. Such non-inclusive RBOs can 

be found all over the world, from the Aral See through the Ganges, Incomati to the Mekong 

basin187. 

 

In addition to basin-related or bilateral joint bodies, however, there are a number of 

intergovernmental and non-governmental organisations that are engaged, directly or indirectly, 

in the facilitation of transboundary water management. Such facilitation may take place through 

                                                           
181 Art. 7-13 and 60, Statute of the River Uruguay, Salto, 26 February 1975. 
182 The formal institutions of transboundary water cooperation are addressed in detail by the course material 

relative to the general questions of transboundary water governance. See Gábor Baranyai: Introduction to hydro-

diplomacy and conflict resolution. 
183 United Nations Economic Commission for Europe (2009) p. 1. 
184 Art. 8.2., UN Watercourses Convention.  
185 Art. 9.2. and 1.5, UNECE Water Convention. 
186 Schmeier (2013) p. 65. This discrepancy is due to the fact that some river basins have more than one basin 

organisations (e.g. Rhine, Danube), on the other hand, there a number of RBOs that govern more than one 

international river (e.g. the International Joint Commission between the US and Canada).   
187 Schmeier (2013) p. 83. 
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regime-building, monitoring of implementation (UNECE), policy development (OECD), 

technical assistance (UNEP), financing institution-building (World Bank), etc. 

 

VI.10. INSTUTIONAL QUESTIONS IV: THE SETTLEMENT OF WATER DISPUTES188 

 

Formal conflict resolution mechanisms are key institutional components of transboundary 

water cooperation. They provide a means of settling disputes over the interpretation or 

implementation of the relevant governance scheme. They may also serve as a forum for 

discussing issues that are not envisaged in the underlying legal framework.  

 

Naturally, conflict resolution mechanisms are not a speciality of water treaties, but a 

cornerstone of general international law and politics. Consequently, transboundary water law 

heavily draws on the institutional solutions developed over the centuries in the broader context 

of interstate relations. International practice differentiates between a number of soft, hard and 

alternative mechanisms of dispute resolution. These include:  

 

- negotiations (involving only the affected parties), 

 

- enquiry and fact-finding (a third party is engaged to clarify the facts underlying the 

dispute), 

 

- mediation, conciliation, good offices (a third party is engaged with a view to facilitating 

the adoption of a mutually acceptable solution), 

 

- arbitration (parties appoint an independent arbitrator or a body of arbitrators who 

renders a binding decision or award based on the legal argumentation of the parties), 

 

- litigation (upon one of the parties or the joint request of all parties an established court 

renders a binding decision on the legal argumentation of the parties). 

 

In the past decades additional avenues of conflict prevention and settlement have emerged, 

dominantly in the form of compliance and implementation mechanisms developed under 

international human rights and environmental law. While these treaty-based mechanisms differ 

greatly, they normally perform four major functions: gathering of performance review 

information, consideration of instances of non-compliance, response to instances of non-

compliance (assistance or penalties) and dispute resolution189.  

 

VI.11. THE PROTECTION AND USE OF TRANSBOUNDARY AQUIFERS 

 

VI.11.1. Transboundary aquifers in the world 

 

Against the 260 plus transboundary river basins a recent survey carried out by UNESCO, the 

scientific agency of the United Nations, identified 592 international aquifers (i.e. groundwater 

bodies shared by two states at least)190. Groundwater is a hidden, yet extremely important 

                                                           
188 The subject of transboundary water dispute settlement is addressed in detail by the course material relative to 

the general questions of transboundary water governance. See Gábor Baranyai: Introduction to hydro-diplomacy 

and conflict resolution. 
189 United Nations Environment Programme (2007) p. 10-12. 
190 UNESCO-IGRAC – 2015 Map of Transboundary Aquifers https://www.un-

igrac.org/sites/default/files/resources/files/TBAmap_2015.pdf (accessed 18 July 2018) 

https://www.un-igrac.org/sites/default/files/resources/files/TBAmap_2015.pdf
https://www.un-igrac.org/sites/default/files/resources/files/TBAmap_2015.pdf
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resource. Around a third of the world’s population is supplied with water abstracted from 

aquifers. In certain regions human dependence on groundwater is even higher. E.g. in Europe 

groundwater provides 55% of all drinking water, in Hungary 95%!  

 

Transboundary aquifers are distributed unevenly in the world with South America and Africa 

having the largest contiguous groundwater bodies. Importantly, the most expansive 

groundwater reserves can be found under the Sahara, the Sahel and the Arabian Peninsula, i.e. 

the most arid regions of the world with no or very little permanent surface water resources. As 

a consequence, groundwater reserves are particularly susceptible to overexploitation and 

pollution globally. 

 

VI.11.2. The protection and use of transboundary aquifers in international water law 

 

The protection and use of transboundary aquifers is an underdeveloped area of international 

water law191. The two global surface water conventions – the UN Watercourses Convention or 

the UNECE Water Convention – offer only limited guidance as to the management of shared 

groundwater resources. In fact, the UN Watercourses Convention only applies to groundwater 

to the extent they are connected to transboundary surface waters192 (the UNECE Convention 

has a broader scope to encompass all types of shared groundwater bodies193). This evident 

lacuna is particularly problematic in those regions of the world that are characterised by large 

shared aquifers and a(n almost) complete lack of international rivers.  

 

With a view to strengthening the international legal regime relative to groundwater the 

International Law Commission adopted, in 2008, the so-called Draft Articles on the Law of 

Transboundary Aquifers194. The Draft Articles were aimed at the codification of the relevant 

customary international law. Although they do not enjoy any legal status, they constitute an 

important reference material for regional or bi-lateral treaty-making. The Draft Articles very 

much follow the logic and the structure of the UN Watercourses Convention195. Thus they 

recognise states’ sovereign rights to exploit groundwater resources located in their national 

territories. However, they can only do so in accordance with the principle of equitable and 

reasonable utilisation, the no-harm rule and the general obligation to cooperate196. The Draft 

Articles call for the exchange of monitoring and other relevant information, the establishment 

of regional and bilateral arrangements. The Articles also lay down important obligations for the 

prevention, reduction and control of groundwater pollution197. 

 

The joint management of transboundary aquifers remains scarce at regional and basin level too. 

According to the above UNESCO survey only 6 (out of the 592) transboundary aquifers of the 

world are subject to an arrangement for water cooperation and less than 10% of river basin 

organisations have the mandate to cover shared groundwaters198. It must be mentioned, 

however, that some regional regimes, such as the supranational water law of the European 

                                                           
191 Boisson de Chazournes (2013) p. 37. 
192 Art. 2.a., UN Watercourses Convention.  
193 Art. 1.1., UNECE Water Convention. 
194 Draft articles on the Law of Transboundary Aquifers, adopted by the International Law Commission at its 

sixtieth session, Report of the International Law Commission Sixtieth session (5 May-6 June and 7 July-8 August 

2008) General Assembly Official Records Sixty-third session Supplement No. 10 (A/63/10). 
195 Boisson de Chazournes (2013) p. 38. 
196 Art. 4., Draft Articles. 
197 Art. 6-14, Draft Articles. 
198 https://www.inbo-news.org/sites/default/files/IMG/pdf/2-_RESENDE_Presentation_INBO_UNESCO-

IHP_TCR_Rev.pdf (accessed 18 July 2018). 
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Union, regulate groundwater management extensively, including its transboundary 

dimensions199.  

 

  

                                                           
199 See Gábor Baranyai: The water policy and law of the European Union. 
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CHAPTER VII 

INTERNATIONAL WATER LAW AND THE ENVIRONMENT 

 

VII.1. INTRODUCTION 

 

As mentioned above, environmental considerations have been incorporated into modern 

international water law through several avenues over the past decades. In fact, one of the most 

notable recent change in the character of international water treaties has been the 

“emancipation” of environmental issues to the extent that in the contemporary body of 

international water agreements water quality and ecological issues often appear on equal footing 

with other more traditional questions such as water quantity management, flood control, 

navigation, etc.200 This “environmentalisation” of water law is most prominent within the 

European continent, and most particularly in the European Union, where regional, basin and 

bilateral water treaties as well as the EU’s own supranational water legislation are 

predominantly concerned with environmental considerations201.  

 

Importantly, this global trend has been reinforced by the immense expansion of international 

environmental law in the past decades: freshwater has also become a core concern of a wide 

range of multilateral environmental agreements (MEAs) on diverse subjects such as climate 

change, biodiversity, desertification, etc. since the 1970s. Consequently, today water-related 

environmental requirements appear, directly or indirectly, in a vast of array international 

instruments whose immediate subject matter lies outside the traditional realm of water law. As 

such, they provide a broader ecological policy framework to the often unidimensional water 

treaties. Yet, global MEAs tend to have a framework character whose provisions lack the 

precision to render them directly applicable in a transboundary water context. Thus, their 

immediate legal relevance remains limited. At the same time, however, MEAs have influenced 

significantly the development of regional and basin-wide water policies and treaties. Thus today 

most regional and sub-regional bodies address biodiversity protection and adaptation to climate 

change as a core issue of their work programmes. 

 

VII.2. THE CORE ISSUES  

 

The most important water-related environmental issues, as they appear in the relevant legal 

instruments, can be clustered as follows202: 

 

- pollution prevention and control, 

- protection of biodiversity, 

- climate change, 

- large scale human interventions into the aquatic environment, 

- impacts of freshwater on the marine environment.  

 

VII.2.1. Pollution prevention and control 

 

The direct and diffuse pollution of freshwaters has a negative impact on aquatic life, human 

health and economic water use. Most prominent are the direct health impacts of untreated 

human and animal waste for the presence of pathogens carried by wastewater triggers the 

                                                           
200 See Section V.2.1. above. 
201 See Gábor Baranyai: The water policy and law of the European Union. 
202 Following the classification of Boisson de Chazournes (2013) p. 109-116. 
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widespread proliferation of water-borne diseases, one of the major causes of infant and adult 

mortality in the developing world. Similarly important is the contamination of surface and 

groundwater resources by nutrients, pesticides, herbicides and other chemical substances of 

modern agriculture or the growing discharge of industrial effluents. While the impacts of these 

diverse contaminants on freshwater quality very greatly, they represent an already massive and 

growing challenge in most river basins of the world. As most pollutants travel long distances 

before they are dissolved or settle in the sediment, water pollution has become of the most 

pressing cooperation problem in transboundary river basins. 

  

VII.2.2. Protection of biodiversity 

 

The conditions of aquatic life and the related terrestrial ecosystems are closely linked to the 

quality of freshwater that they depend on. Thus, maintaining (restoring) good water quality is 

a precondition of the protection of fluvial and wetland biodiversity. Yet, the acceptable 

chemical status of the relevant waters is not necessarily sufficient to preserve biodiversity. 

Changes in land use in neighbouring or upstream areas (deforestation, agriculture) may alter 

flow dynamics with devastating consequences on dependent ecosystems. Transformation of 

wetlands, major interventions into river morphology result in the direct loss of habitats and 

species. For example in the European Union the extent of such damage has been such that today 

hydromorphological pressures and altered habitats constitute the most commonly occurring 

pressures in EU surface waters, affecting around 40% of rivers and 30% of lakes203.  

 

VII.2.3. Climate change 

 

The most important effect of climate change is manifested through the availability of 

freshwater, i.e. higher variability in river flows. The increase of hydrological extremes can have 

devastating effects at either end. Flood levels and intensity are expected to further increase as 

well as change their patterns. (E.g. for North-Western Europe higher winter precipitation is 

expected to increase the intensity and frequency of winter and spring river flooding). In most 

parts of the word river flow droughts are projected to further increase with prolonged and more 

extreme dry periods. Decreasing water availability is expected to exacerbate existing water 

stress, especially in already arid parts of the world. Climate change has already increased water 

temperatures of rivers and lakes, and has decreased ice cover. Changes in stream flow and 

water temperature also have important impacts on water quality and on freshwater 

ecosystems204.  

 

VII.2.4. Large-scale human interventions into water resources 

 

With population growth, urbanisation, economic development and climate change freshwater 

resources have become subject to intense human exploitation in most parts of the world that go 

hand in hand with the development of water infrastructure and equipment. Naturally, large-

scale alteration of streams, rivers and lakes is a historic phenomenon, eloquently captured by 

the notion of “irrigation societies”.  

 

Yet, modern technologies have brought new dimensions into man-made modification of natural 

water resources. Navigation, hydro-electricity generation, irrigation, urban water supply or 

climate change adaptation demand new infrastructures whose impact on the quality and 

availability of water and biodiversity are almost necessarily felt in a transboundary context too. 
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From an environmental point of view the most problematic such installations are dams 

(barrages) that interrupt the continuity of water flow. Transversal installations fragment 

ecosystems, block the natural migration of aquatic species, result in altered flow patterns, can 

cause the degradation of connected groundwater systems, etc. The storage function of dams 

and reservoirs can also have gross negative environmental impacts. In arid climates the mass 

open air storage of water leads to increased evaporation and the loss of precious water resources, 

under tropical weather conditions large reservoirs serve as a hotbed for the multiplication of 

pathogens, the inundation of vegetation leads to the generation of methane, a powerful 

greenhouse gas, etc. The damming of large rivers and mega-reservoirs usually goes hand in 

hand with the displacement of the local population and the destruction of natural habitats, 

cultural heritage sites and floodplains. 

 

VII.2.5. Impacts on the marine environment 

 

Most streams communicate directly with the final recipient of water, i.e. oceans or lakes. It 

follows that the majority of rivers have a direct impact on marine environment. The most 

eminent such impact is the transportation of land-based pollutants by rivers and other streams 

into the world’s oceans. These pollutants may comprise nutrients from agriculture or 

wastewaters containing various chemicals from industrial and domestic sources. In semi-closed 

marine areas, such as the Baltic or the Black Sea the dramatic environmental impacts of riverine 

pollution on marine ecology can be identified well beyond estuaries and coastal zones.  

 

An equally important facet of marine water pollution: solid household and industrial waste is 

also caused by rivers in a significant measure. Inadequate solid waste collection often leads to 

the use of local streams as the principal disposal facility. For lack of space, especially in 

mountainous areas, or out of mere convenience large waste deposits frequently accumulate 

along river banks. As a result, regular floods wash away and carry large amounts of municipal 

waste all the way to the final recipient. This is particularly problematic in the case of plastic 

waste whose presence in solid form and as micro-pollutants in the oceans has become a major 

threat to marine ecology. 

 

VII.3. ENVIRONMENTAL CONSIDERATIONS IN INTERNATIONAL WATER LAW 

 

VII.3.1. The beginnings 

 

The earliest examples of specific environmental measures in international water treaties – going 

back to beginning of the 20th century – were concerned with the protection of fish life in 

transboundary waters. Evidently, the introduction of these measures was not driven by genuine 

ecological considerations, but by the political will to maintain an ecosystem service supporting 

human needs. Post World War II water treaties usually addressed the environmental dimensions 

of water management only superficially, if at all, usually containing general “due diligence” 

type commitments to prevent or mitigate cross-border pollution. Consequently, the first 

comprehensive project to codify international water law – the 1966 Helsinki Rules – only 

included a brief passage on the prevention and mitigation of transboundary pollution which 

would “cause substantial injury in the territory of a co-basin State”205. 

 

Broader ecological concerns started to enter general international water law only following the 

1972 (Stockholm) UN Conference on the Human Environment and the 1977 (Mar del Plata) 
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UN Water Conference. Yet, it was not until the 1990s that environmental sustainability issues 

became a core concern of mainstream water law, triggered by the 1992 (Dublin) International 

Conference on Water and the Environment and the (Rio de Janeiro) UN Conference on 

Environment and Development206. 

 

VII.3.2. Environmental protection in international water law 

 

Against the narrow coverage by the Helsinki Rules the UN Watercourses Convention dedicates 

an entire Part to ecological questions. First, it introduces a general obligation for riparian states 

to “protect and preserve the ecosystems of international watercourses”, thereby elevating the 

modern concept of “ecosystem approach” to the centre of water management. It then addresses 

the most pressing environmental concerns listed above (except for climate change that was not 

yet seen as a cardinal issue of water management at the time of the Convention’s drafting) as 

follows: 

 

- pollution: states are under a due diligence obligation to prevent new sources of 

pollution, and reduce and control existing sources consistent with the principle of 

equitable and reasonable utilisation and participation. Importantly, not all pollution is 

covered by this requirements, only those that are liable to “cause significant harm to 

other watercourses States and their environment” and “to the living resources of the 

watercourse”, 

 

- biodiversity: states must take all necessary measures to prevent the introduction of 

species, alien or new, that may have detrimental effects on an ecosystem of an 

international watercourse resulting in significant harm to other watercourse states; 

 

- new interventions: under the obligation relative to “planned measures” states must 

cooperate during the authorisation of large-scale modifications into shared river basins 

that may have a significant impact outside national water resources. Importantly, the 

Convention does not regulate only unilateral measures. It places states under a joint 

obligation to cooperate over river regulation measures that are aimed at the “sustainable 

development of an international watercourse” or “otherwise promoting the rational and 

optimal utilisation, protection and control of the watercourse”. While these comprise 

obligations of procedural character, the no-harm principle also creates substantial 

barriers as regards the magnitude of the eventual transboundary environmental impacts 

of the planned measures (i.e. no state can build things that will cause significant harm 

to fellow riparian states or limit their equitable and reasonable enjoyment of the shared 

river); 

 

- marine environment: the UN Watercourses Convention also obliges states to cooperate 

with other states to protect and preserve the marine environment, extending co-riparian 

action to land-based pollution sources207.  
 

The UNECE Water Convention was conceived in response to the growing degradation of 

freshwater quality and dramatic aquatic biodiversity in European rivers across the continent in 

the 1980ies. Consequently, its structure and provisions have been shaped by environmental 

considerations that any other comparable regional or sub-regional regimes. The UNECE Water 

                                                           
206 Boisson de Chazournes (2013) p. 117. 
207 Art. 20-25, UN Watercourses Convention. 
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Convention builds on earlier efforts undertaken by UNECE member states for “the prevention, 

control and reduction of transboundary pollution, sustainable water management, conservation 

of water resources and environmental protection”208. Consequently, the tasks of riparian 

governments centre around a number of general environmental requirements such as pollution 

prevention and control, ecologically sound water management or the conservation of aquatic 

resources and ecosystems209. The Convention requires the introduction of a range of national 

legal, administrative, economic, financial and technical measures, including the prior licensing 

of waste water discharges, various emission limits for the discharge of hazardous substances, 

the collection and treatment of municipal waste, reduction of nutrient inputs, etc.210 Not only 

are riparian states required to control the discharge of pollutants into transboundary waters, they 

are also obliged to adopt quality objectives that limit the amount of pollutants in the aquatic 

environment211. Examples of such environmental measures include: 

 

- the protection and restoration of a given percentage of surface water bodies with the aim 

of achieving good surface water status by a certain date, 

 

- the protection and restoration of a given percentage of groundwater bodies, and ensuring 

a balance between abstraction and recharge of groundwater, 

 

- the provision of access to a given percentage of the population to improved sanitation 

systems by a certain date, 

 

- the termination of the discharge of untreated urban wastewaters into natural water 

bodies from a given number of wastewater treatment plants by a certain date, 

 

- the identification of a given percentage of particularly contaminated sites (pesticides, 

oil products, or certain hazardous chemicals) by a certain date212. 

 

Regional and basin treaties also address water quality considerations substantively. The SADC 

Revised Protocol repeats the relevant sections of the UN Watercourses Convention more or less 

verbatim213. More precise provisions on water quality management are laid down in the 

numerous basin treaties and actions plans adopted under the Protocol. Some African treaties – 

like the 2003 Protocol for Sustainable Development of Lake Victoria Basin – also contain quite 

specific and measurable water quality control and improvement measures214. In Asia, the 1995 

Mekong Cooperation Agreement provides an example of comprehensive, yet rather general, 

approach to water quality management and environmental protection. The Agreement defines 

the “[protection] of the environment, natural resources, aquatic life and conditions, and 

ecological balance of the Mekong River Basin from pollution and other harmful effects” as one 

of the core objectives of co-riparian cooperation215. The Agreement also calls for the prevention 

and cessation of harmful effects jeopardising water quality, aquatic ecosystem conditions and 

the ecological balance of the Mekong system216.  

 

                                                           
208 Recital (4), Preamble, UNECE Water Convention. 
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212 United Nations Economic Commission for Europe (2011) p. 35. 
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214 Art. 6., Protocol for Sustainable Development of Lake Victoria Basin, Arusha, 29 November 2003. 
215 Art. 3., Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin. 
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Finally, there exists a large number of bilateral treaties addressing water quality at various levels 

of detail. Outside the EU the most advanced and effective such agreements are those concluded 

in the US-Canada and US-Mexico relations with regards to particular shared water bodies as 

the Colorado River217 or the Great Lakes218. 

 

VII.4. THE PROTECTION OF WATER UNDER MULTILATERAL ENVIRONMENTAL 

AGREEMENTS 

 

VII.4.1. Convention on Biological Diversity  

 

The starting point of the most comprehensive global ecological treaty – the 1992 UN 

Convention of Biological Diversity – is the “intrinsic value of biological diversity” (rather than 

nature’s role in providing ecological services and commodities to humans). While the 

Convention acknowledges the sovereign rights of states to exploit their biological resources, it 

also places them under a universal obligation to conserve biological diversity and to use their 

biological resources in a sustainable manner219. Importantly, states are also bound by clear legal 

principles concerning the transboundary ecological implications of their activities. Similarly to 

international water law (no-harm rule), states must ensure that their activities do not cause 

damage to the environment of other States or of areas beyond the limits of national 

jurisdiction220. 

 

Although the Convention does not specifically address water, in view of its universal scope its 

requirements apply horizontally to freshwater and water-dependent ecosystems. These general 

requirements include: 

 

- the development and identification of national conservation plans and measures as well 

as policies for the sustainable use of aquatic biological resources221; 

 

- the identification and monitoring of the status of ecosystems, habitats, species, 

communities222; 

 

- the in-situ conservation of biodiversity by way of establishing protected areas, 

management measures, rehabilitation and restoration of degraded ecosystems and 

promote the recovery of threatened species, prevention of the introduction of alien 

species which threaten ecosystems, habitats or species, etc.223  

 

VII.4.2. Convention on Wetlands of International Importance especially as Waterfowl 

Habitats (Ramsar Convention) 

 

A specific water-related domain of nature conservation is the protection of wetlands. Wetlands 

are rich and complex ecosystems with a key role in the stability and resilience of aquatic and 

terrestrial habitats and species. They also perform a number of protective functions relevant for 

                                                           
217 International Boundary and Water Commission (IBWC), Minute No. 242, Permanent and Definitive Solution 

to the International Problem of the Salinity of the Colorado River, 30 August 1973.  
218 Agreement on Great Lakes Water Quality, Ottawa, 22 November 1978. 
219 Preamble, Convention on Biological Diversity, Rio de Janeiro, 5 June 1992. 
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human activities, such as natural flood prevention, shoreline protection or fishing grounds. They 

also tend to be the prime victims of watercourse regulation or riverside urban development.  

 

Given its critical importance in nature conservation and their increased vulnerability the 

relevant international instrument: the Convention on Wetlands of International Importance 

especially as Waterfowl Habitats (the so-called Ramsar Convention) was one of the earliest 

global nature conservation agreement to be adopted in 1971. The Convention’s provisions are 

quite general in nature and somewhat declaratory in character. It calls on states to designate 

wetlands for inclusion in the List of Wetlands of International Importance. This selection is to 

be made in view of the site’s role in the conservation of migratory waterfowls224. States must 

implement measures aimed at the protection and sustainable use of their wetlands, but the 

Convention does not specify how this is to be carried out225. In the case of transboundary 

wetlands states are required to cooperate with a view to avoiding negative impacts beyond their 

national jurisdiction. They are also required to coordinate their conservation and management 

measures226. 

 

Despite its rudimentary provisions, the Convention has become the prime global instrument of 

cross-border cooperation in the field of aquatic ecology. Particularly important is the growing 

commitment of parties to designate and jointly conserve and manage transboundary Ramsar 

sites.  

 

VII.4.3. Convention Concerning the Protection of the World Cultural and Natural Heritage 

(World Heritage Convention) 

 

Despite the popular perception of the 1972 World Heritage Convention as a treaty 

predominantly concerned with the historic monuments, world heritage sites comprise natural 

heritage areas on equal footing. Water-related natural features, biological formations, habitats 

or other natural sites constitute “natural heritage” if they represent outstanding universal value 

from the point of science, conservation or natural beauty227. States are under a horizontal 

obligation to identify, protect, conserve, present and transmit to future generations any such 

items of natural heritage (i.e. not only those that are eventually designated as World Heritage 

Sites) 228. 

 

Under the Convention each state is called upon to submit to the World Heritage Committee – 

the intergovernmental management body of the World Heritage title – a list of natural heritage 

sites for inclusion in the World Heritage List. The decision on inscription into the List is made 

by the Committee following the evaluation of outstanding universal value of the proposed 

sites229. While the primary responsibility for the conservation of the site rests with the relevant 

states, they may apply for financial assistance for sites whose outstanding universal value has 

been recognised by the Committee230. 
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VII.4.4. Convention of the Conservation of Migratory Species of Wild Animals (Bonn 

Convention) 

 

The Bonn Convention, adopted in 1979, is a global instrument designed to promote the 

protection of migratory species of wild animals. The Convention focuses on species that are 

 

- endangered (Appendix I species) or 

 

- whose conservation status is unfavourable and whose protection requires special 

agreements by the so-called range states (Appendix II species)231. 

 

Against recent scientific calls to do so, neither Appendix I nor II contains species of freshwater 

fish or other aquatic resources232. In spite of this noticeable lacuna, the Convention remains an 

important implementing measure of the Convention on Biological Diversity in the context of 

transboundary freshwater as states universally „acknowledge the importance of migratory 

species being conserved”. This, as a priority, involves the “need to take action to avoid any 

migratory species becoming endangered”233.  

 

VII.4.5. United Nations Framework Convention on Climate Change (UNFCCC) 

 

The effects of climate change are manifested predominantly through changes in hydrological 

patterns. Given the global scale and the menacing magnitude of the impacts of climate change, 

it has become the subject of the largest international cooperation effort ever under the auspices 

of the United Nations. The legal framework of climate change comprises the 1992 UN 

Framework Convention on Climate Change, the 1997 Kyoto Protocol and the 2015 Paris 

Agreement. The operation and evolution of this extensive legal apparatus is underpinned by the 

synthetizing scientific activity of the Intergovernmental Panel on Climate Change. 

 

Importantly, all three agreements are mainly concerned with the so-called mitigation measures, 

notably, the reduction of the emission of anthropogenic greenhouses gases (mainly CO2). The 

starting point of these efforts is the commitment of countries to “holding the increase in the 

global average temperature to well below 2°C above pre-industrial levels and pursuing efforts 

to limit the temperature increase to 1.5°C above pre-industrial levels”234. To this end all 

countries undertake greenhouse gas reduction measures as “nationally determined 

contributions”. These contributions must be revised downwards every five years235. Given that 

major source of climate change is the use of fossil fuels, the bulk of mitigation actions relate to 

the use of energy for electricity generation, heating and cooling, transport, etc. As such, the 

mitigation leg of international climate policy has only indirect repercussions on the 

management of freshwater resources (e.g. the expansion of hydropower generation as a carbon-

neutral technology). 

 

The 2015 Paris Agreement, however, made significant steps in recognising the importance of 

adaptation, the second leg of climate policy with direct implications for water policy236. The 

commitments of states in this context – that are quite feeble compared to mitigation measures 
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– include the preparation of national adaptation plans that need to be reviewed periodically237. 

The Paris Agreement also pays particular attention to averting, minimizing and addressing loss 

and damage associated with the adverse effects of climate change resulting in particular from 

extreme weather events such as floods and droughts238. 

 

While the climate change agreements make hardly any direct mention of water management, in 

the past decade or so adaptation has become a key element of the work programmes of regional 

and basin water agreements. These include the UNECE Water Convention, Danube and the 

Rhine Conventions, the Mekong Cooperation Agreement, etc. 

 

VII.4.6. United Nations Convention to Combat Desertification 

 

The 1994 UN Convention to Combat Desertification is concerned with land management in the 

arid, semi-arid and dry sub-humid areas of the world so as to prevent or reverse desertification. 

The drivers of desertification are multiple. They, on the one hand, relate to climate change. On 

the other hand, however, land degradation is also a consequence of inadequate management 

practices such as uncontrolled urban development, deforestation, overgrazing, irrigation, etc. In 

either way, the loss of soil humidity is a key feature of desertification thus water management 

is a key concern under the Convention.  

 

Consequently, one of the key field of action to fulfil the Convention’s key objectives – i.e. 

combatting desertification and mitigating the effects of drought through long-term integrated 

strategies – is sustainable management of water resources239. While the main obligation of 

states under the Convention must be implemented nationally, the Convention also calls for the 

“promot[ion of] cooperation among affected country Parties in the fields of environmental 

protection and the conservation of land and water resources, as they relate to desertification and 

drought240”. While the Convention has a limited geographical scope of action, in the relevant 

regions (Africa, Asia, Latin-America and the Northern Mediterranean Region) its objectives 

forms an integral part of the immediate priorities of transboundary water cooperation too.  
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CHAPTER VIII 

THE HUMAN RIGHT TO WATER AND SANITATION 

 

VIII.1. EVOLUTION OF THE HUMAN RIGHT TO WATER AND SANITATION 

 

VIII.1.1. The law of transboundary water governance 

 

Historically, the primary focus of international water law has been the cooperation of riparian 

states for the collective utilisation and protection of shared water resources. As such, domestic 

issues like the provision of water to satisfy human needs fell outside the scope and interest of 

international water law. Yet, since the early 1990s the human dimensions gradually entered the 

realm of transboundary water governance too. Most importantly, the UN Watercourses 

Convention made the satisfaction of “social and economic needs” of watercourse states a key 

consideration in the interpretation of what constitutes “equitable and reasonable utilisation”241. 

Also, in case of conflict among competing uses the Convention singles out “vital human needs” 

as a priority requirement states must pay particular attention to242.  

 

The UNECE Water Convention hardly makes any reference to social water uses, let alone 

human water consumption. Yet, it was under the auspices of this Convention that the most 

prominent regional regime on water supply and sanitation was adopted in the form of the 1999 

Protocol on Water and Health. The Protocol lays down a general obligation for states to provide 

 

- adequate supplies of wholesome drinking water, 

 

- adequate sanitation which sufficiently protects human health and the environment, 

 

- effective protection of water resources as a drinking water, 

 

- sufficient safeguards for human health against water-related diseasing from the use of 

water for recreational purposes243.  

 

Importantly, the Water and Health Protocol successfully combines the human rights aspects 

(access to water supply), the public health considerations (safe drinking and bathing water), the 

transboundary governance aspects (cross-border pollution control) and the environmental 

dimensions (resource conservation) of water management under the roof of one legal 

instrument. This novel approach could serve as an important model for linking the traditional 

silos of transboundary water governance and the water related human rights.  

 

VIII.1.2. The international law of human rights 

 

The right to water and sanitation was formally recognised as a human right only in 2010 by the 

parallel resolutions of UN General Assembly as well as the UN Human Rights Council244. 
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Despite however this relatively late universal acknowledgment the right to water and sanitation 

has been present in the international human rights law for decades.  

 

When the UN General Assembly adopted the Universal Declaration of Human Rights245 in 

1948 the right to water and sanitation was not included in the text. Neither were they specifically 

mentioned by the 1966 International Covenant on Economic, Social and Cultural Rights 

(ICESCR)246, even though the ICESCR provided for a series of fundamental rights, such as the 

right to food, housing, etc., whose enjoyment cannot be complete without access to water and 

sanitation. With the unfolding of the global water crisis however, questions relating to human 

access to water have gradually come to the forefront of international public attention. The UN 

Water Conference held in 1977 in Mar del Plata, Argentina recognised water as a right for the 

first time declaring that “All peoples, whatever their stage of development and social and 

economic conditions, have the right to have access to drinking water in quantities and qualities 

and of a quality equal to their basic needs”247. This was followed by the 1979 Convention on 

the Elimination of All Forms of Discrimination Against Women248 that specifically mentions 

water and sanitation in the context of the right to adequate living conditions. The 1989 

Convention on the Rights of the Child249 explicitly refers to water, environmental sanitation 

and hygiene.  

 

Throughout the 1990s a series of international development conferences – such as the 1992 

Dublin Conference on Water and Sustainable Development the Rio Summit on Environment 

and Development, the 1994 Conference on Population and Development – all confirmed the 

existence of the right to water and sanitation.  

 

In this chain of evolution the General Comment No. 15 issued by the Committee on Economic, 

Social and Cultural Rights in 2002 constituted a major milestone. General Comment No. 15 

defined the scope and content of the right to water (and to a lesser extent: sanitation) with such 

precision that it still serves as the fundamental interpretative tool250. 

  

In July 2010 the UN Generally Assembly formally recognised, by Resolution 64/292, the right 

to water and sanitation and acknowledged that clean drinking water and sanitation are essential 

to the realisation of all human rights. The Resolution called upon states and international 

organisations to provide financial resources, help capacity-building and technology transfer to 

assist countries, in particular developing countries, to provide safe, clean, accessible and 

affordable drinking water and sanitation for all. (Interestingly, in December 2013 the General 

Assembly adopted a fresh resolution on the same subject251. Unlike Resolution 64/292, the new 

resolution was accepted without a vote reflecting the unanimous endorsement of the right by 

the international community). 
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To follow up Resolution 64/292 the Human Rights Council, the UN’s multilateral human rights 

body, affirmed in Resolution 18/1 the next year that the rights to water and sanitation are part 

of existing international law and that these rights are legally binding upon states252. It also urged 

states to develop appropriate tools and mechanisms to achieve progressively the full realisation 

of human rights obligations related to access to safe drinking water and sanitation.  

 

VIII.2. THE NORMATIVE CONTENT OF THE HUMAN RIGHT TO WATER AND 

SANITATION 

 

The normative content of the human right to water and sanitation is spelt out by General 

Comment No. 15 along the following lines: 

 

VIII.2.1. Freedoms and entitlements 

 

The human right to water contains both freedoms and entitlements. Freedoms relate to the right 

to be free from interference in the use of water and sanitations services. Such freedoms include, 

among others, protection against arbitrary and illegal disconnections, prohibition of unlawful 

pollution of water resources, non-discrimination in the access to safe drinking water and 

sanitation notably on the basis of land or housing status, non-interference with access to existing 

water supplies, especially traditional water points, ensuring personal security when accessing 

water or sanitation outside the home. Entitlements include the right to a system of water supply 

and management that provides equal opportunity for all people to enjoy the right to water. This 

implies, for example, access to a minimum amount of safe drinking water to sustain life and 

health, access to water and sanitation in detention centres, participation in water- and sanitation-

related decision-making at national and community levels, etc.253 

 

VIII.2.2. Adequacy  

 

Water and sanitation must be adequate for human dignity, life and health. Adequacy of water 

should not be interpreted narrowly, i.e. by mere reference to certain quantitative and 

technological requirements. It should also include social, cultural and sustainability aspects254.  

 

VIII.2.3. Availability  

 

Availability means that water and sanitation must be accessible to everyone in sufficient 

quantity and on a continuous basis for personal and domestic use. Personal and domestic uses 

ordinarily include drinking, personal sanitation, washing of clothes, food preparation and 

personal and household hygiene. Sanitation also implies the collection, treatment and disposal 

or reuse of human excreta and ensuring associated hygiene. There must be a sufficient number 

of water outlets to ensure that collection and waiting times are not unreasonably long. There 

must also be a sufficient number of sanitation facilities to ensure that all of the needs of each 

person are met. Water, sanitation and hygiene facilities and services must not only be available 

at household level, but in all places where people spend significant amounts of time, such as 

public institutions (e.g. schools, prisons, hospitals, refugee camps) and public places (e.g. 

markets)255.  
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Concerning quantity General Comment No. 15 does not specify how much water needs to be 

made available, but refers to the need of conformity with World Health Organisation (WHO) 

guidelines. It underlines however that what constitutes sufficient quantity may vary greatly as 

some individuals and groups may require additional water due to health, climate and work 

conditions. According to such guidelines with 50-100 litres/per person/day most basic needs 

are met and few health concerns arise. On the other hand 20-25 litres/per person/day constitutes 

the minimum volume. This already raises health concerns because it is insufficient to meet basic 

hygiene and consumption requirements256. 

 

VIII.2.4. Quality  

 

Water for personal and domestic use must be safe. It must be free from microorganisms, 

chemical substances and radiological hazards that constitute a threat to a person´s health257. 

Sanitation facilities must be hygienically and technically safe to use and must effectively 

prevent human, animal and insect contact with human excreta to protect the health of users and 

the community. All toilets must allow for anal and genital cleansing, commonly with toilet 

paper or water. Furthermore, toilets must provide hygiene facilities for washing hands with soap 

and water and must enable menstrual hygiene management for women and girls, including the 

disposal of menstrual products. 

 

VIII.2.5. Acceptability  

 

Acceptability concerns the subjective assessment of users on water and sanitation and the 

delivery of services. It comprises consumer acceptability (the assessment of the quality of water 

and the service by the users) and cultural acceptability (i.e. perceptions based on the culture of 

individuals, minority groups and communities). The starting point of acceptability is that water 

and sanitation facilities and services must meet local cultural and social standards, otherwise 

people will not use them. Acceptability has therefore important implications for dignity and 

privacy that are especially relevant in the context of the right to water and sanitation.  

 

First of all, the water itself should be of acceptable colour, odour and taste for each personal 

and domestic use so that people will not resort to polluted alternatives that may look more 

attractive. This applies to all sources of water provision, including piped water, tankers, wells, 

etc. Secondly, the water facility must also be acceptable for the intended use258. The design, 

position and conditions of use of sanitation facilities must also be compatible with the cultural 

priorities of the intended users.  

 

VIII.5.6. Accessibility  

 

General Comment No. 15 identifies four dimensions of accessibility: physical accessibility, 

economic accessibility (affordability), non-discrimination and information accessibility259. 

Physical accessibility means that water and sanitation facilities are within safe physical reach 

for all sections of the population. This means that water and sanitation must be accessible 

within, or in the immediate vicinity, of each household, educational institution, workplace or 

any other place where people spend significant amounts of time. According to the WHO, the 
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water source has to be within 1,000 metres of the home and collection time should not exceed 

30 minutes260. Physical accessibility also implies that the facility itself is designed in such a 

way that any user, including those with special conditions (e.g. elderly, disabled people or 

children), can physically access them as well as that it ensures the physical security of users.  

 

VIII.5.7. Affordability 

 

Water services must be affordable to all. No individual or group should be denied access to safe 

drinking water because they cannot afford to pay. Direct and indirect costs related to water and 

sanitation should not prevent anyone from accessing these services and should not compromise 

their ability to enjoy other human rights (e.g. buying food, medicine, going to school, etc.).  

 

Human right laws do not require services to be provided free of charge. Cost recovery schemes, 

however, should not become a barrier to access to safe drinking water and sanitation, notably 

by the poor. Poorer households should not be disproportionately burdened with water expenses 

as compared to richer households. Consequently, states have an obligation to put adequate 

subsidy mechanisms in place to make sure that water and sanitation services always remain 

affordable for the poor261.  

 

The various support and subsidy schemes should correspond to two types of costs in order to 

ensure affordability:  
 

- connection, construction, operation and maintenance costs: the main infrastructure and 

network costs are relatively high. Therefore, subsidies, payment waivers and other 

mechanisms must be established in order to ensure affordability, 
 

- regular user fees for service delivery: affordability of regular user fees requires the 

development and monitoring of tariff systems, set by an independent regulatory body 

that ensures that tariffs are affordable for all. 
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