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PRELIMINARY REMARKS 

 

As general and significant sense of water law used to be stated, the role of law in water 

management is, that „a well-designed water legislation creates an enabling environment for 

effective water resources management. Good legal frameworks may enhance peaceful 

cooperation and resource-sharing, allowing governments to implement and enforce policies to 

ensure sustainable and equitable allocation of water”.2  

 

This paper provides a general overview of the laws addressing water and introduce the 

numerous legal issues associated with water as natural resource itself. The paper deals with 

water law as law sector in general and gives brief overview about its character, definition, 

principles, terms, etc. 

 

In many cases there are no common (agreed) opinion and approach among the states concerning 

to their contents and meanings: we find diversity and different emphasis of certain components. 

And also we see common points, overlapping aspects, - even same aims. 

 

The exist of diversity has several reasons: from geographical differencies, different political, 

economical, social development status, different policy targets, etc. 

 

Despite those differencies, there is possibility for synthesis based on the common points of 

different contents. 

 

The exist of accordances, similarities and common points has also different reasons: 

One main reason is the topic itself to manage with water connected challenges and tasks in 

many cases determinates not only the aims (to solve problems and challenges) but also the 

policies, methods and tools. Cosequently water laws should accommodate rather than ignore 

the realities of the water cycle. 

 

Another important reason is the international cooperation: in this frame the states are 

determinated for developing common actions, for identification common understanding of the 

categories with the aim to optimize the common activity.  

This paper is focusing for those common points and only additional gives information about 

differencies if they are significant.  

  

                                                           

2 Burchi, Stefano – Popp, Christie – Tucker, Claire - Vapnek, Jessica: Water governance: Policy and legal 

frameworks, In Vapnek, Jessica – Aylward, Bruce - Popp, Christie – Bartram, Jamie (edited): Law for water 

management: A guide to concepts and effective approaches, FAO Legislative Study 101, For the development 

law Service, FAO Legal Office, Rome, 2009, FAO, p. 11. 
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CHAPTER I 

ABOUT THE NAME, DEFINITION AND SYSTEMATIC OF WATER LAW 

 

I.1. About the name of „water law” 

Although (specific in some jurisdictions) to be used shortened as "water law" we should 

mention the scientific correct name is „water resource law”. It is not only nitpicking: the 

„resource” gives attention for the character and importance of the nature of water. (Therefore 

in several studies water mentioned as topic for discussion: water is renewable nature source or 

not?) 

 

In following we use „water law” as common and well practicable name. 

 

I.2. About the definition of water law 

As in many cases in the fields of sciences in general and in the field of law sciences there are 

also several options to approach a definition of water law. 

One approach is to take account water law as part of environmental laws, where waters are parts 

of environmental resources. 

Another approach based on water laws are parts of the human rights. (For example: human right 

to clean water, right to use a designated water supply.) 

For the aims of this study course leads us closely if we speak about water law as a branch 

of law dealing with the ownership, control and use of water as resource. 

 

Remark: according to the legal approach of this study course (i.e.: using legal terms) the rights 

and obligations are not water law itself, but those are also primary parts of the water law (and 

sometimes as derived consequences from other primary laws). Besides several other 

components the rights and obligations creating the core of water law but per definitionem they 

are not the same. 

 

For this definition the water covers: 

 

o Surface and groundwaters, their resources and reserves, their quality (including: 

temperature profile!) and quantity  

o Waterbed and waterfront of surface waters  

o Aquifers 

o  underground layer of water-bearing permeable rock, rock  

fractures or unconsolidated materials (e.g.: gravel, sand, or silt) and 

o  overburdens (material lying above a water deposit) 

o By law designated protected water related areas  

 

(Remark: Main emphasis of certain components of the definition will be put on differently, 

depend on the kind and/or aims of state policies, state system, or depend on legal system or 

community policy based on agreement or cooperation among states, or depend on the character 

of natural resources, etc.) 
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The aim of implementation and enforcement of water law („using law as a tool”) is to serve: 

 

o the natural discharge 

 

o flow pattern and flow conditions 

 

o bed and banks or shores of waters (those may be altered only by preserving appropriate 

proportions of aquatic communities and ensuring the functioning thereof) 

 

Legal character of water law 

The water law is a substantial and separate branch of law: it has specific, well-definied object 

and field of regulation by legal instrumentarium within the hierarchy of laws (in other words: 

among other law sectors). 

The rules of water law regulate (due rights and obligations) human activities those are direct 

connected with (1) hydrological cycles and processes and (2) with this cycles and processes 

direct connected nature an human environment. 

The ruling methods of water law have no specific legal character: its methods (and tools) are 

mainly general legal instruments (e.g. licensing) and only few other components (e.g. 

economical methods). From this point of view the main (selected) ruling components of water 

law are: responsibility regime, methods of planning, structure and tools of organizationen for 

implementation and enforcement, rules of technical background (e.g. monitoring, accreditation 

requirements of laboratories), financing (e.g. for assessment and remidial measures of 

environmental damage), professional requirements of management staff). 

The territorial principles for implementation and enforcement of water law have a specific 

arrangement: the principle of river basin mangement.3 (And not a traditional public mangement 

system, e.g. by county- or city-border determinated management.) 

This approach was identified as the appropriate geographical level to manage water resources, 

because of its geographical nature of the river basins: „Gravity pulls water ever in a downhill 

direction, from the mountains to the sea, through the catchment basins into which it falls.”4 At 

present we can observe the acceptance of river basin management approach as a trend 

(sometimes as international instruments), but as principle not yet established in the international 

law. 

 

We should mention as well, the existence of another opinion: in some documents we find that 

depending on geographical and political practicalities, in specific cases a subbasin approach 

can be more appropriate: „Management planning normally wil be based upon drainage basins, 

although there might be particular reasons for developing plans on some other basis, such as 

parts of a basin or combining all or parts of several basins.”5 

 

Based on its legal instruments (and based on connected aims of activities) within the field of 

water law exist two sub-fields: water management-based law sector and authority-based law 

                                                           
3 In practice, the term „catchment basin” or „catchment area” is very similar to modern use of “river basin”. 
4 McCaffrey, S.C.: The Law of International Watercourses: Non-navigational uses, Oxford University Press, 

Oxford, (2001), p. 52. 
5 ILA Committee on Water Resources Law (2004), commentary to Article 2 of the Berlin Rules, p. 9. 
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sector. Previously, now only so much be said, that water management bodies have no legal 

enforcement power and in contrast the core of water authorities’ activity is enforce legally the 

rules (by licensing, supervising, fines, etc.). 

 

I.3. About the systematic of water law 

In general: The sub-sectors and rules of water law traditionaly, refer to the utilization of water 

as an element supporting different needs (e.g. for drinking water, for irrigation, for bathwater, 

for waterways, for recreational pursuits, etc.) Therefore the legal principles and doctrines for 

ruling in the field of systematic based on each type of using waters, e.g. ownership (property 

law, state mangement, local governmental management, etc.). 

Difficulties are raised due each type of activities has its own needs and although theoreticly 

those needs and services can be regulated separately, in practice several types of conflict arise, 

e.g.: in case of shortages (using water in a particular time or place); pollutants or other changes 

(such as temperature). As consequence of this existing conflict situation, the legal regulated 

priority of kinds and aims of using waters has become as consistent part of the modern water 

law management. 

In particular: There are several principles and types for categorization of legal binding or legal 

not binding actions and rules of water law. 

The three most common approaches, categorizations: 

According to the legal objectives within the hierachy of rules with reference to water we make 

differencies among rules (rights and obligations) connected with using water, rules for 

procedures (e.g. requirements of application for permission, rules must be followed by water 

management bodies and authorities, terms and dead-lines, etc.), rules for planing and financing, 

rules with technical requirements, etc. 

Another (the second) approch for categorization the rules for water is taking account the level 

of legislation according to the law-makers and the legal form (level, „type”) of laws. 

Some examples: 

Examples for law-makers: International organisation (e.g. organs of the European Union), state 

bodies (e.g. national assembly, central government, federal state government, state government, 

local government). A specific category of the law-makers is the jurisdiction by courts or official 

organization: decisions and judgments. 

Examples for levels („types”) of laws: bill, act, decision, regulation, directive, action plan, 

guidelines, etc. 

Remark: For both categories (law-makers and legal form of law) a very important further point 

is taking account whether the legal action of the law-makers or the issued decision has or not 

has legal binding force? (From this point of view there are significant differencies among 

international organizations, countries according to the legal system, tradition, etc.) Mention also 

must be made of the border between legal binding and legally not binding rules: even if the 

issued document as „legally not-binding” classified by the law-maker, in many cases by the 



9 
 

jurisprudence will be as „legal binding” required in the implemention and enforcement 

practice.6 

The third categorization of laws with reference to the water is based on specification of laws: 

According to this principle there are differences among laws such as: 

(1) those are content rules exclusively to the water (i.e. rules for human or institutional activities 

connected exclusively with water) 

(2) content rules not exclusively to the water but partly also to the water (e.g. environmental 

law, nature protection law, agricultural law, mining law, etc.) 

(3) laws those have no specific rules (formal non mentioned) refering to water but must be 

implemented and enforced also for water connected actions (e.g. property law). 

  

                                                           
6 Two examples: (1) Court of Justice of the European Union: Judgment of the Court (Grand Chamber) of 1 July 

2015, Bund für Umwelt und Naturschutz Deutschland e.V. v Bundesrepublik Deutschland, Request for a 

preliminary ruling from the Bundesverwaltungsgericht, §§30-31 and (2) The legal character of Guidelines to the 

Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a 

framework for Community action in the field of water policy 
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CHAPTER II 

THE PRINCIPLES OF MODERN WATER LAW, ITS STRATEGICAL BASIS 

Preliminary: 

Most of the following listed principles and strategical components of water management and 

law create also integrated parts of the environmental principles and strategies, or is some cases 

these items overlapped correlating. Due to the modern environmental protection and law deals 

with water as one of the (by environmental law covered) natural resources, and consequently 

– as more extensive legal field – its principles refer to (determinate) the water protection policies 

and law. 

In the legal terminology and in the legislation this relation expressed in the form of 

determination: the environmental policies and law as framework legislation determinates the 

water legislation. (In short and simplified: the water law is a coherent and only partly sovereign 

entity of the environmental law.) From this point of view it is another separate issue that within 

the water legislation exists also this relationship of framework legislation on the one hand and 

secondary (daughter) legislation on the other hand.  

If we take a look at the principles and strategical components of water management and law 

from the point of view of the frequency scale it is to be realized the dominance of the water 

resource management related items. 

As we mentioned in the part of the „Legal character of water law”, the ruling methods of water 

law have no specific legal character: its methods (and tools) are mainly general legal 

instruments (e.g. licensing) and only few other components (e.g. economical methods). 

II.1. The principles of modern water law 

The following principles are mostly common and integrated in strategies, policy papers and 

plans. These principles create the ground for establishing legal framework, law-making, 

institutional background for management, implementation and enforcement. 

In most of the countries the main aims, principles and sometimes rights of water protection and 

management are subject to and consistent with the state constitution with determination of the 

public interest and the rights and obligations of all parties, public and private, with regards to 

water. 

Principle of water cycle: 

All water, wherever it occurs in the water cycle, is a resource common to all, the use of which 

shall be subject to national control. All water shall have a consistent status in law, irrespective 

of where it occurs.  

This principle emphasizes the unity of the water cycle and the interdependence of its elements 

(evaporation, clouds and rainfall are linked to underground water, rivers, lakes, wetlands and 

the sea, and where the basic hydrological unit is the catchment). 
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Ownership principle: 

As main rule there shall no ownership of water but only a right (for environmental and basic 

human needs) or an authorisation for its use. Any authorisation to use water in terms of the 

water law shall not be in perpetuity.  

Water resource management principle: 

The objective of managing the quantity, quality and reliability of the nation's water resources 

is to achieve optimum, long term, environmentally sustainable social and economic benefit for 

society from their use. The water required to ensure that all people have access to sufficient 

water shall be reserved.  

The quantity, quality and reliability of water required to maintain the ecological functions on 

which humans depend shall be reserved so that the human use of water does not individually or 

cumulatively compromise the long term sustainability of aquatic and associated ecosystems. 

The national government is the custodian of the nation's water resources, as an indivisible 

national asset. Guided by its duty to promote the public trust, the national government has 

ultimate responsibility for, and authority over, water resource management, the equitable 

allocation and usage of water and the transfer of water between catchments and international 

water matters. 

The national government shall ensure that the development, apportionment, management and 

use of those resources is carried out using the criteria of public interest, sustainability, equity 

and efficiency of use in a manner which reflects its public trust obligations and the value of 

water to society while ensuring that basic domestic needs, the requirements of the environment 

and international obligations are met. 

Water resources shall be developed, apportioned and managed in such a manner as to enable 

all user sectors to gain equitable access to the desired quantity, quality and reliability of water. 

Conservation and other measures to manage demand shall be actively promoted as a preferred 

option to achieve these objectives.  

Water quality and quantity are interdependent and shall be managed in an integrated manner, 

which is consistent with broader environmental management approaches.  

Water quality management options shall include the use of economic incentives and penalties 

to reduce pollution; and the possibility of irretrievable environmental degradation as a result of 

pollution shall be prevented.  

Water resource development and supply activities shall be managed in a manner which is 

consistent with the broader national approaches to environmental management.  

Due many land uses have a significant impact upon the water cycle, the regulation of land use 

shall, where appropriate, be used as an instrument to manage water resources within the broader 

integrated framework of land use management. 
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The development and management of water resources shall be carried out in a manner which 

limits to an acceptable minimum the danger to life and property due to natural or manmade 

disasters.  

Serving human needs principle: 

The water required to meet the basic human needs and the needs of the environment shall be 

identified as "the Reserve" and shall enjoy priority of use by right. (The use of water for all 

other purposes shall be subject to authorisation.) 

Principle of international cooperation: 

International (cross-border) water resources, specifically shared river systems, shall be 

managed in a manner that optimises the benefits for all parties in a spirit of mutual cooperation. 

Allocations agreed for downstream countries shall be respected.  

Principle of authorization: 

Any authorisation to use water shall be given in a timely fashion and in a manner which is clear, 

secure and predictable in respect of the assurance of availability, extent and duration of use. 

The purpose for which the water may be used shall not arbitrarily be restricted.  

The conditions upon which authorisation is granted to use water shall take into consideration 

the investment made by the user in developing infrastructure to be able to use the water.  

Principle of water institutional framework: 

The institutional framework for water management shall as far as possible be simple, pragmatic 

and understandable. It shall be self-driven and minimise the necessity for state intervention. 

Administrative decisions shall be subject to appeal.  

Principle of subsidiarity: 

Responsibility for the development, apportionment and management of available water 

resources shall, where possible and appropriate, be delegated to a catchment or regional level 

in such a manner as to enable interested parties to participate.  

Principle of right for (access to) water services: 

The right of all citizens to have access to basic water services (the provision of potable water 

supply and the removal and disposal of human excreta and waste water) necessary to afford 

them a healthy environment on an equitable and economically and environmentally sustainable 

basis shall be supported.  

Principle of prevention at source of pollution: 

Preventive action should be taken, environmental damage should, as a priority, be rectified at 

source and that the polluter should pay. 
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Polluter pays principle: 

Those who produce (or release) pollution should bear the costs of managing it to prevent 

damage to human health or the environment. The polluter should remedy the environmental 

damage and bear the costs. 

Precautionary principle:7 

In order to protect the environment, where there are threats of serious or irreversible damage, 

lack of full scientific certainty shall not be used as a reason for postponing cost-effective 

measures to prevent environmental degradation 

(Remark: the precautionary principle is not widely applied by states although according to their 

capabilities it can be expected.) 

Principle of scheduled (planned) and systematical activity: 

In order to protect the quality and quantity of water and to contribute to pursuit of the objectives 

of preserving, protecting and improving the quality of the water environment (as natural 

resources) actions to be based on scheduled (planned) and systematical activity.8 

Principle of recovery of costs for water services:9 

In order to this principle shall take account the obligation for recovery of the costs of water 

services, including environmental and resource costs, having regard to the economic analysis 

and in accordance in particular with the polluter pays principle. 

In serving this principle, water-pricing policies provide adequate incentives for users to use 

water resources efficiently, and thereby contribute to the environmental objectives of the water 

management policy. 

Principle of Application of best available techniques – in short: BAT (in the literature as 

similar terms are: best available technology, best practicable means or best practicable 

environmental option):10 

                                                           
7 According to Principle 15 of the Rio Declaration on Environment and Development (1992), United Nations 

Conference on Environment and Development 
8 A typical example: river basin management plans of the European Union’s water policy (Directive 2000/60/EC 

of the European Parliament and of the Council of 23 October 2000 establishing a framework for Community action 

in the field of water policy, Article 13) 
9  Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a 

framework for Community action in the field of water policy, Article 9. This principle is not widely accepted by 

the member states of the European Union. 
10 The terms in some papers used with the same content, sometimes with slight or strong differences. For further 

general information see the the European Union’s Reference documents (BREFs) under the IPPC Directive 

(Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008 concerning integrated 

pollution prevention and control) and the IED (Directive 2010/75/EU of the European Parliament and of the 

Council of 24 November 2010 on industrial emissions – term: http://eippcb.jrc.ec.europa.eu/reference/ integrated 

pollution prevention and control): http://eippcb.jrc.ec.europa.eu/reference/ - specific for water issues see: 

Commission implementing decision (EU) 2016/902 of 30 May 2016 establishing best available techniques (BAT) 

conclusions, under Directive 2010/75/EU of the European Parliament and of the Council, for common waste water 

and waste gas treatment/ management systems in the chemical sector (notified under document C (2016) 3127 

http://eippcb.jrc.ec.europa.eu/reference/


14 
 

The main implementation fields of regulated BAT-conditions in the water sectors are: 

water saving, waste water management, collection and treatment, waste management, treatment 

of waste water sludge with the exception of incineration. 

The main provisions of BAT are refering to define (selected components) - 

(1) Emission levels associated of emissions to water (refer to values of concentrations 

expressed in μg/l or mg/l. order to improve the overall environmental performance) 

 

(2) The frame of Environmental management system (EMS): 

 

• commitment of the management 

• the continuous improvement of the installation by the management 

• planning and establishing the necessary procedures, objectives and targets, in 

conjunction with financial planning and investment 

• implementation of procedures paying particular attention to structure and responsibility 

• recruitment training 

• communication 

• employee involvement 

• emergency preparedness 

• safeguarding compliance with environmental legislation 

• monitoring 

• independent (where practicable) internal or external auditing in order to determine the 

level of conformity with BAT-requirement 

 

II.2. The strategical basis of modern water law 

Strategical aims are parts of policy papers, action plans, etc. In following there is a brief 

overview of key aspects and cornerstones. 

Serving sustainable development: 

To achieve the sustainable management of surface water and groundwater resources by 

protecting or enhancing their qualities while allowing for sustainable development in 

accordance with the objectives. 

 

Integrated water policy: 

It is necessary to develop integrated mid-term and long-term policies on water. 

These policies on water are to contribute to pursuit of the objectives of preserving, protecting 

and improving the quality of the environment, in prudent and rational utilisation of natural 

resources, and to be based on the precautionary principle and on the principles that preventive 

action should be taken, environmental damage should, as a priority, be rectified at source and 

that the polluter should pay. 
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The importance of water services:11 

The supply of water is a service of general and crossborder interest. 

Horizontal integration of water policy into other sector policies: 

Integration of protection and sustainable management of water into other sector policy areas 

such as energy, transport, agriculture, fisheries, regional policy and tourism is necessary. 

Priority of water quality: 

Water policies’ purpose is primarily concerned with the quality of the waters. Control of 

quantity is an ancillary element in securing good water quality and therefore measures on 

quantity, serving the objective of ensuring good quality, should also be established. 

The quantitative status of a body of groundwater may have an impact on the ecological quality 

of surface waters and terrestrial ecosystems associated with that groundwater body. 

Acceptance of diversity of conditions and needs: 

In relations to water diverse conditions and needs exist, which require different specific 

solutions. This diversity should be taken into account in the planning and execution of measures 

to ensure protection and sustainable use of water in the framework of the river basin. Decisions 

should be taken as close as possible to the locations where water is affected or used. 

Pollution prevention: 

Water policies should be designed with emphasis on pollution prevention and should to 

contribute to the progressive reduction of emissions of hazardous substances to water. 

Transparent legal framework: 

Water policy requires a transparent, effective and coherent legislative framework. In serving 

this aim should be provide common and transparent principles and the overall legal framework 

for action. 

  

                                                           
11 This requirement meets very few states: neither the acceptance of general interest nor the crossborder 

cooperation are not widely implemented 
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CHAPTER III 

 

LEGAL DOCTRINES: RIPARIAN DOCTRINE, PRIOR APPROPRIATION 

DOCTRINE, CALIFORNIA DOCTRINE, AND ALLOCATION OF 

GROUNDWATER DOCTRINE12 

 

Preliminary: 

This chapter briefly also presents the main elements of the category „legal doctrines”. The 

importance of legal doctrine is - as a legal framework - its set of rules, procedural steps, or test, 

often established through precedent in the common law, through which judgments can be 

determined in a given legal case. „Doctrine may take many forms, it may be fact dependent, 

and therefore limited, or sweeping in its breadth.”13 

 

Judicial opinions create the rules or standards that comprise legal doctrine: A doctrine has its 

important influence, when a judge makes a ruling where a process is outlined and applied, and 

allows for it to be equally applied to like cases, and if the judges are focusing into the same 

legal direction, will be established as long-term method of deciding like situations. 

 

Consequently, the legal doctrines play an specific important role in the field of water law in the 

territory of common law and the driving rule of them are the property rights (ownership, 

customary law and other water allocation rights).   

On the one hand, neither has effectively come to grips with the descriptive meaning of legal 

doctrine, on the other hand various theories exist of how legal doctrine may matter and 

howthose theories may be tested.14 

 

One doctrinal distinction commonly discussed in the law is the distinction between rules and 

standards. Rules are always strict (forced) requirements. Standards, by contrast, are more 

amorphous guides to resolving disputes, often listing a set of factors to be considered and 

balanced.15 Both doctrinal approaches are found in the law. 

 

„It is frequently presumed that standards leave space for more ideological judging, but this 

claim has never been demonstrated. Legal researchers have extensively dealt with doctrine as a 

normative matter, but have given little attention to the manner in which it actually functions. 

Social scientists, who have done important descriptive workabout how courts actually function, 

                                                           
12 An overview on doctrines in the water law sector: Emerson Tiller - Frank B. Cross: What is Legal Doctrine, 

Northwestern University School of Law, University of Texas at Austin, School of Law, Public Law and Legal 

Theory Papers (http://law.bepress.com/nwwps-plltp/art41) 
13 Emerson Tiller - Frank B. Cross: What is Legal Doctrine, Northwestern University School of Law, University 

of Texas at Austin, School of Law, Public Law and Legal Theory Papers, p. 3 (http://law.bepress.com/nwwps-

plltp/art41) 
14 Emerson Tiller - Frank B. Cross: What is Legal Doctrine, Northwestern University School of Law, University 

of Texas at Austin, School of Law, Public Law and Legal Theory Papers, p.1 (http://law.bepress.com/nwwps-

plltp/art41) 
15 See, e.g. Kathleen M. Sullivan, The Justices of Rules and Standards, 106 HARV. L. REV. 22 (1991) – quoted: 

Emerson Tiller - Frank B. Cross: What is Legal Doctrine, Northwestern University School of Law, University of 

Texas at Austin, School of Law, Public Law and Legal Theory Papers, p.1-2 (http://law.bepress.com/nwwps-

plltp/art41) 

https://en.wikipedia.org/wiki/Precedent
https://en.wikipedia.org/wiki/Common_law
https://en.wikipedia.org/wiki/Common_law
http://law.bepress.com/nwwps-plltp/art41
http://law.bepress.com/nwwps-plltp/art41
http://law.bepress.com/nwwps-plltp/art41
http://law.bepress.com/nwwps-plltp/art41
http://law.bepress.com/nwwps-plltp/art41
http://law.bepress.com/nwwps-plltp/art41
http://law.bepress.com/nwwps-plltp/art41
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have largely ignored the significance of legal doctrine. Consequently, we are left with a very 

poor understanding of the most central question aboutthe law’s functioning in society.”16 

  

III.1. Historical background of the doctrines: 

States in the United States apply several legal doctrines and mainly mixed, when they set up 

legal conditions and for allocating the right to use water.  Much of these practices based on 

historical development: 

European citizens who first settled along the eastern coastline allocated water by allowing 

persons to use the water adjacent to their land. The primary uses of water were for domestic 

needs and navigation. (With time, water was used also to power industry.) The water users 

protected their acquired rights to water by bringing legal action (based on tort law) against the 

competing water users: person with a water right legally protected his water right against those 

whose use adversely impacted his water right. (Also this shows that water rights has some of 

the characteristics of a property rights.) 

As the European settlers moved west across the continent, the first practice was to apply riparian 

doctrine, but the settlers later needed to divert water from its source for using for irrigation and 

mining. These projects required extensive investments, and the law needed modification to 

assure water rights for the investors. So the prior appropriation doctrine arose wherein the first 

to use water from a particular water source had the highest legal right to continue to use the 

water from that source. 

The challenge of enforcing a water right against all other users from the water source via tort 

law created cumbersomes for further industrial development. Therefore the states in the USA 

began to devise alternative means of recording water rights. 

Much of this early water law addressed surface water but as needs and pumping technology 

advanced, groundwater would be used. Groundwater was first allocated much like riparian 

doctrine, but with time, states began to apply the prior appropriation doctrine to groundwater 

as well. 

California, as one of the early areas of European settlement in the West-American seaside 

applied the riparian doctrine.  Subsequently, California began to adopt the prior appropriation 

doctrine.  However to preserve the existing riparian rights, the state continues to recognize those 

early rights that were based on riparian doctrine. Accordingly, California has early water rights 

based on riparian doctrine and later water rights based on prior appropriation doctrine. 

Consequently the California doctrine is based on both legal doctrines. 

III.2. The riparian doctrine: 

The riparian doctrine is primarily adhered to in the eastern half of the United States: the climate 

with considerably more water than the western states. The theory of riparian rights stems from 

European influence, but even this doctrine is being modified to accommodate current needs. 

                                                           
16 Emerson Tiller - Frank B. Cross: What is Legal Doctrine, Northwestern University School of Law, University 

of Texas at Austin, School of Law, Public Law and Legal Theory Papers, p.1 (http://law.bepress.com/nwwps-

plltp/art41) 

http://law.bepress.com/nwwps-plltp/art41
http://law.bepress.com/nwwps-plltp/art41
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Riparian doctrine is generally common law, but some eastern USA states are beginning to 

codify their water law. Note however, that some statutes are codifications of the common law 

of riparian doctrine while other states are deviating from the common law. 

This doctrine is a system for allocating water among those who possess land along its path. 

The rights based on this doctrine can not be sold or transferred other than with the adjoining 

land and only in reasonable quantities associated with that land. The water cannot be transferred 

out of the watershed without due consideration as to the rights of the downstream riparian 

landowners. 

If there is not enough water to satisfy all users, allotments are generally fixed in proportion to 

frontage on the water source. Riparian rights include such things as the right to access for 

swimming, boating and fishing; the right to wharf out to a point of navigability; the right to 

erect structures such as docks, piers, and boat lifts; the right to use the water for domestic 

purposes; the right to accretions caused by water level fluctuations; the right to exclusive use if 

the waterbody is non-navigable. 

Riparian rights also depend upon reasonable use, as it relates to other riparian owners to ensure 

that the rights of one riparian owner are weighed fairly and equitably with the rights of adjacent 

riparian owners.17 

The core of the riparian doctrine: the reasonable use theory and the domestic use of water is 

superior  

The reasonable use theory: 

The reasonable use rule states that a riparian landowner's reasonable use is protected from 

unreasonable uses by other riparian landowners and no reason accepted to maintain water 

source at its normal level, when the water can be used without causing unreasonable damage to 

other riparian owners.  

The rights of riparian land owners is mutual, common, or correlative. 

The riparian land owners are limited to using the water to what is reasonable having due regard 

to the rights of other riparian users. 

The reasonable use theory also included one requires: the use must be reasonable before the 

user could argue that someone else' use is unreasonable and as consequence more water will be 

allows for use than based on the natural flow theory.18 

The domestic use of water is superior theory 

This theory stated all other uses are of equal value. When a lawful use destroys another lawful 

use, the destructive use must be enjoined. 

                                                           
17 More about is: Guerin, Kevin: Property Rights and Environmental Policy: A New Zealand Perspective, (Work 

paper), Wellington, New Zealand, New Zealand Treasury, 2003. 
18 Related to the natural flow theory (as part of the riparian doctrine) the riparian owner has the right to a natural 

water flow of undiminished quantity and unimpaired quality 

https://en.wikipedia.org/wiki/Drainage_basin
http://www.treasury.govt.nz/publications/research-policy/wp/2003/03-02
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When one lawful uses only interferes with another lawful use, and if the second use is 

reasonable the court must decide and should be in favour of such issues: since domestic use 

was defined as natural wants, question is: what is encompassed in natural wants? Does natural 

wants include minimum (not natural) in-stream flow? Is irrigation a preferred use? Are 

municipal uses preferred? 

III.3. The prior appropriation doctrine: 

Law for allocating water in the western USA-states (the line of states from North Dakota to 

Texas and west) is related primarily prior appropriation and generally means: the first person 

who applied the water for a beneficial (productive) aim, has the strongest legal right to continue 

to use the water. Those, who utilize the water for a (not necessarily for the same)  beneficial 

aim, owns for the later time (only) a subordinate water right and generally has no right to use 

this water if there is not enough water to meet everyone's needs. 

Briefly summerized, the prior appropriation doctrine covers: 

 Water belongs to the state, but users can acquire the right to use water.  

 The water user who has applied the water for a beneficial use is entitled to continue to 

use the existing quantity of water for the implemented purpose (in connection with this 

statement the user can not neither increase the quantity of used water nor change the 

kind of use of the water).19  

 The first user of water has priority (superior legal right) to continue using the water over 

subsequent users of the water. 

III.4. The california doctrine: 

The brief description of the california doctrine introduces the notion of using a combination of 

two doctrines: California recognizes a combination of riparian and prior appropriation 

doctrines. 

Historically, the californian courts applied both the English rule of absolute ownership and the 

„general” US-american rule of reasonable use. In early 1900s, after the Katz case20 the court 

modified earlier opinions by departing from the purely american rule of reasonable use and 

enacted the California doctrine of correlative rights. This doctrine provides rules for sharing of 

the waters from a common source. 

Currently, the landowner owns the groundwater and the rights are co-equal and correlative. 

Non-landowners can obtain water from the property owners through appropriation and are 

considered junior water right holders. In this state groundwater pumping are controlled in local 

level by counties itself. 

Rights of the overlying landowner are the most important. The right of an appropriator depends 

upon availability of surplus water. Inthe event of scarcity, the appropriator must yield to the 

overlying owner, unless he has gained prescriptive rights. During scarcity, the rights are 

correlative between the owners so that each may use onlythe reasonable share tomeet his needs. 

According to the princip of First in time, first in right, applies between the appropriators. 

                                                           
19 The paractice of courts developed some exceptions 
I. 20 Case of Leah J. Katz, Executrix (etc.) Appellants versus Margaret D. Walkinshaw Respondent, 

Supreme Court of California, nov. 28. 1903, 70 P. 663 
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In California, no single agency has comprehensive authority to define the character or extent of 

groundwater or regulate groundwater statewide. The State courts have jurisdiction to determine 

some groundwater rights and to limit pumping through adjudication, and so far basins have 

been adjudicated. 

Under authority of the State Constitution of California for reasonable use and waste prevention, 

the State Water Resource Control Board can regulate groundwater. The State determines which 

underground water can be converted to public use or controlled for public protection.21 

III.5. The groundwater allocation doctrine22 

The groundwater allocation doctrine23 explains whether preference is given to different water 

use types such as domestic water uses, agricultural water uses, industrial water uses, mining 

water uses, municipal water uses, and other uses. 

 

In general in the past, the allocation or management of groundwater was addressed similarly to 

surface water under the riparian doctrine. This practice extended into the western USA states, 

even though those jurisdictions were adopting the prior appropriation doctrine to address 

surface water issues. As a consequence, some western states applyied prior appropriation 

doctrine for surface water and aspects of riparian doctrine to groundwater.  This distinction 

became cumbersome in the practice, and so it was needed to improve the corresponding of the 

interconnection between groundwater and surface water.  

The core of this doctrine is a question: is the owner of water entitled for withdrawing („his”) 

groundwater? And if the answer is yes: How much groundwater allowed for withdraw? Is the 

owner liable if the pumping of „his” water causes for the neighbor not to have access to the 

groundwater in the future? 

  

                                                           
21 Comparison of Groundwater Rights in the United States: Lessons for Texas by Sanjaya Raj Joshi, B.E. Civil, 

Thesis in Civil Engineering, Submitted to the Graduate Faculty of Texas Technical University, August, 2005, p. 

22-26. 
22 See an overview on groundwater allocation doctrine and rights: Comparison of Groundwater Rights in the 

United States: Lessons for Texas by Sanjaya Raj Joshi, B.E. Civil, Thesis in Civil Engineering, Submitted to the 

Graduate Faculty of Texas Technical University, August, 2005 
23 In some papers: groundwater allocation preferences 
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CHAPTER IV 

THE LEGAL DOGMATICS OF WATER LAW (REGULATORY SYSTEMS, 

STRUCTURE, FIELDS, TOOLS INSTRUMENTARIUM, ETC.) 

IV.1.About legal dogmatics in general: 

 

Ordinarily legal dogmatics is, defined as the study of the content of the legal rules (norms) and 

of the systematic order of those. The common terms referring to these tasks are ‘interpretation’ 

and ‘systematization’.24 

 

The tasks of the legal dogmatics are to comments and give clarifications concerning laws, 

collecting and analysing legal methods and targeting of development of legal principles an 

terms. But also an important task is designing implementation methods of principles for their 

adoptation on specific issues. Legal dogmatics should be able to serve the law-making, the 

decision-making processes, the legal practices and the jurisdiction of the courts. 

 

National water legislation has traditionally focused on administration and enforcement efforts, 

for example by establishing rules and procedures for water use and imposing penalties for 

breaches and violations. More recently, governments have also adopted economic instruments 

– such as effluent taxes, abstraction charges, tradeable abstraction and pollution permits and 

subsidies – to influence individual and corporate behaviour in order to achieve policy 

objectives. These economic tools complement classic regulatory instruments such as maximum 

pollution-load limits or permits for water abstractions and wastewater discharges.  

 

IV.2. About legal dogmatics detailed: 

 

Regulatory mechanisms of the water sector (including regulations, performance and standards) 

are important for all service delivery, whether provided by the private or public sector. 

 

There are clearly many possible approaches to the comparison of regulatory systems based on 

several legal dogmatics categorizations those exist in the field of water regulations.25 

 

Whilst every state regulatory mechanism is unique, due legal dogmatics they are categorized in 

three, four or more models. An exaple for the three models categorization is founded in a study 

prepared by Professor Antoinette Hildering:26 Her analysis is undertaken within each pillars of 

the sustainable development to identify the demands on international law made by water in 

three categories: social, economic and ecological.27 

 

                                                           
24 Aarnio, Aulis: The Rational as Reasonable, Subtitle: A Treatise on Legal Justification, Springer Netherlands, 

1987., p. 12 
25  For example: Anthony Ogus: Comparing regulatory systems: Institutions, processes and legal forms in 

industrialised countries,  Centre on Regulation and Competition, Working Paper Peries, Paper No. 35, University 

of Manchester, December 2002, Published by: Fiona Wilson Centre Secretary, Centre on Regulation and 

Competition, Institute for Development Policy and Management, University of Manchester, Crawford House, UK 

(http://regulationbodyofknowledge.org/wp-

content/uploads/2013/03/Ogus_Comparing_Regulatory_Systems.pdf) 
26 Hildering, Antoinette: International Law, Sustainable Development and Water Management, Eburon Academic 

Publishers, Delft, The Netherlands, 2004, ISBN 90 5972 055 5, Antoinette Hildering is Assistant Professor of 

Public International Law, University of Amsterdam, Faculty of Law, The Netherlands 
27 P. 17 

http://regulationbodyofknowledge.org/wp-content/uploads/2013/03/Ogus_Comparing_Regulatory_Systems.pdf
http://regulationbodyofknowledge.org/wp-content/uploads/2013/03/Ogus_Comparing_Regulatory_Systems.pdf
https://nl.linkedin.com/company/university-of-amsterdam?trk=ppro_cprof
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In the following chapters we design an overview in general on regulatory systems and will be 

detailed introduced two types of categorization on developed regulatory mechanisms as the core 

of legal dogmatics’ tasks: an economic approach based categorization regarding to a World 

Bank’ study28 and an substantive areas of water laws-based categorization regarding to the 

Food and Agriculture Organization of United Nations (FAO) experts.29 

 

IV.3. About regulatory systems 

 

As in the case of categorization doctrines and dogmatics, also to the comparison of regulatory 

systems exist many applicable approaches. For the aim of this paper we are focusing on so 

called modern regulatory regimes (i.e. for industrialised countries) and we follow a clear line 

based on a report prepared by Professor Anthony Ogus.30 

 

This report the main text is focusing on three characteristics: 

 

The institutional structures (e.g. whether the regulator is a branch of government or an agency, 

to a greater or lesser extent independent of government, the principles of accountability) 

 

The procedural and managerial systems (e.g. requirements of transparency of decision making 

and internal systems of considering costs and benefits) 

 

The legal forms (instruments which are used to pursue regulatory goals) 

 

So far as possible we take account also the distinction between economic regulation (e.g. prices) 

and social regulation (e.g. state intervention in the form of environmental, health and safety 

regulation, consumer protection). 

 

In time different regulatory traditions have emerged in different countries relating to the type 

of law making, network for implementation and enforcement, etc. – in the frame of and based 

on different legal families (common law, civil law, Scandinavian, Latin-American, etc.) 

 

The states are determinated under the legal system that long term exist in the country and in the 

region and this determination has also strong influence what kind of legal doctrines and legal 

dogmatics will be applied in creation their own regulatory system (inclusive legal methods, 

tools, etc.)  

 

                                                           
28 Public-Private-Partnership Legal Resource Center: Water Sector Regulation (https://ppp.worldbank.org/public-

private-partnership/sector/water-sanitation/laws-regulations) 
29 Burchi, Stefano – Popp, Christie – Tucker, Claire - Vapnek, Jessica: Water governance: Policy and legal 

frameworks and Vapnek, Jessica Vidar Margret and Mosoti Victor: Conceptions of water,  In: Vapnek, Jessica – 

Aylward, Bruce - Popp, Christie – Bartram, Jamie (edited): Law for water management: A guide to concepts and 

effective approaches, FAO Legislative Study 101, For the development law Service, FAO Legal Office, Rome, 

2009, FAO 
30  Anthony Ogus: Comparing regulatory systems: institutions, processes and legal forms in industrialised 

countries, University of Manchester, Centre on Regulation and Competition, Working paper series, Paper No. 35, 

Published by: Fiona Wilson, Centre Secretary, Centre on Regulation and Competition, Institute for Development 

Policy and Management, University of Manchester, Manchester, UK, December 2002 

(http://regulationbodyofknowledge.org/wp-

content/uploads/2013/03/Ogus_Comparing_Regulatory_Systems.pdf) 

 

http://regulationbodyofknowledge.org/wp-content/uploads/2013/03/Ogus_Comparing_Regulatory_Systems.pdf
http://regulationbodyofknowledge.org/wp-content/uploads/2013/03/Ogus_Comparing_Regulatory_Systems.pdf
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Examples: will be applied the precautionary principle or „only” the principle of prevention? In 

the frame of risk management will be applied the ecologigal cost-benefit assessement or „only” 

economic cost-benefit audit? Will be the BAT in wide meaning applied or only with technical 

equipments approach? In the frame of environmental impact assessment carried out public 

hearing or not? Has the resulting of public hearing determination power to the other parties 

(authorities, local government, investor, etc.) or not? 

 

Regulatory instruments play an importen role to secure the quality and quantity aims. 

 

We make difference among types of standards for controlling water quality: 

 
Target standards which are coincidental with the regulatory quality goal and thus represent 

outcomes to the water consumers. 

 

Performance standards will apply to determinate quantitative limits to characteristics of the 

water (e.g. when water leaves the supplier). 

 

Specification standards require to adopt certain processes or substances in the treatment and/or 

distribution systems. 

 

The application of the three different standards shows large diversity regarding to the aim of 

using water: e.g. drinking water regulation is dominated by performance standards. 

 

The legal character of standards are also variable: in the drinking water sector the most  

frequently adopted is when the standard exists as a legislative instrument, in the form of 

administrative or secondary legislation (and not parliamentary or other primary legislation). 

 

As second approach for using standard is when (e.g. in Australia) the legislation contains only 

general obligations and/or a power to issue detailed standards, and the specific form (as 

„individualised legal instrument”) are such as operating licences and contracts. 

 

The third application form of standards is not subject of a formal legal instrument: contained in 

informal guidelines or in a memorandum of understanding or in voluntary agreement or in 

voluntary obligation, etc. 

 

The institutional aspect of the existing regulatory system is very relevant to enforcement of 

rules and the institutional arrangements for regulatory design are contained different models. 

 

The main types are: 

 

Governmental agency 

Semi-autonomous agency 

Independent regulatory agency (the US American Environmental Protection Agency – EPA is 

a classic example for this model) 

 

The consultation procedures create an important role with serving several purposes: 

 

First, they enhance the transparency of decision and the possible acceptance by the public to 

the decision made by the authorities. Secondly, they allow space for involving social 
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preferences directly into the process. Thirdly, give space for performance by public to introduce 

additional professional argumentations (mostly by expert in commision of the public). 

 

The challenge is, lengthy consultative procedures can be costly and generate feasibility delays 

in project dealing with important risks. 

 

The consultation procedures could occure also risk for the bst professional solution, if gives 

possibility that the procedures will be captured by powerful groups whose interests in no way 

reflect more general social preferences and the consultation will then simply resemble lobbying. 

  

In the field of enforcement of water controls, the main two types are: 

 

The deterrence approach which involves a coercive style and is much dependent on the  

effective use of heavy sanctions to achieve compliance with the law. 

 

In contrast, when an enforcement agency adopts the cooperative approach, it relies far less on 

the threat of punishment and more on advice and persuasion. 

 

The application of one or other methods is also depend on history and regulatory culture: e.g. 

US American and German agencies have typically opted for deterrence, whereas in most other 

Anglophone and European jurisdictions persuasion is preferred. 

 

 

IV.4. The economic approach based categorization regarding to a World Bank’ study: 

The separate regulatory body with licensing regime: 

Under this model, an agency separate from the water service providers issues licenses to them 

and sets the terms of supply. Traditionally used to regulate private providers (such as in England 

and Wales and the United States), it features increasingly in the regulation of public service 

providers (such as some states in Australia and the USA). Regulatory agencies may be at 

national or regional levels (as in England and in the USA and Australia, respectively) or they 

may be local. 

The best known example of a system with a national independent economic regulator is in 

England and Wales, one of the few jurisdictions where the water sector has been fully 

privatized. 

In some countries the regulatory agency is made autonomous from national or local government 

to distance it from political interference and influence. In each case, the regulator has been 

established as an independent authority or commission by statute, with commissioners 

appointed for long terms (between five and seven years) and financed out of tariffs. 

Their functions, clearly set out in statute, cover the setting and monitoring of tariffs and 

standards, the collection of data on financial and operational performance, and the handling of 

consumer complaints. Their mandates have evolved since they were established and 

increasingly require consultation with consumer groups. 

The regulators have broad powers to impose penalties or sanctions and give incentives and to 

require disclosure of data and other information. In some cases, they have the power to resolve 
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disputes regarding contracts entered into by the utilities with third parties (for instance, the bulk 

supply arrangements entered into by water companies in England). 

Their decisions can be challenged in court, sometimes, e.g. in England exists an appeal 

mechanism. In each case, an agency responsible for monitoring water quality and enforcing 

environmental standards is separate from the agency or agencies responsible for water sector 

policy. The regulators coordinate with these agencies to ensure utilities have the funds to cover 

planned and mandated investments and improvements. 

This model has advantages and disadvantages. 

Advantages are e.g.: 

• Strong independent regulator free from political influence 

• Functions and powers established clearly by statute 

• Good coordination between policy and regulatory agencies, with generally well-defined 

and distinct functions 

• Most license provisions standardized 

• General consistency in enforcement of obligations 

• Flexibility in that licenses can be amended by agreement 

• License with penalties and incentives, with ultimate sanction of termination 

 

Disadvantages are e.g.: 

 

• Reviews and regular accounting require time and resources on the part of regulator and 

companies 

• Inconsistency occurs where regulation is not uniform. In the USA, regulation is more 

piecemeal (with most providers private and some public providers) 

The regulation by contract regime: 

France and Germany, where private participation in the water sector typically takes place 

through contracts for delegated services. In each of these countries, economic regulation is 

through the contract and carried out by the municipality or local government. Public sector 

water providers are typically self-regulated, although Germany is moving toward their 

corporatization. 

Regulation by contract uses no separate regulatory agency, and the public sector asset holder to 

a contract monitors the performance of the operator (usually private but sometimes public). A 

contract typically defines the relationship between the asset owner and the service provider. 

France is a country with a long history of contracting with local government. In some cases, 

third party approvals (for instance, from parliament or a government agency) are required for 

changes in tariffs. 

While the terms and conditions of contracts are standardized to some extent, regulation by 

contract has been criticized for allowing tariffs to be determined on a case-by-case basis. In 

France, for example, in spite of the standardization of terms by the association of mayors for 

affermage contracts, significant differences in the tariffs allowed in different communes have 

triggered calls for some standardization in tariff-setting methodology and national economic 

regulation. Such proposals are fiercely opposed by communes and the private sector. 
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The range of contracts and arrangements available in France and Germany illustrate a number 

of models that can be applied to the circumstances of particular utilities, with more or less 

financing and investment risk passed to the private sector, depending on the contract. Mixed 

ownership companies are also used. 

Regulation by contract also enables municipalities to enforce sanctions against service 

providers directly, which achieves accountability at the local level. Administrative courts may 

also step in, particularly in France, to ensure both the public and private parties are carrying out 

their contractual obligations. 

In France and Germany, regulation by contract is restricted to private operators, which limits 

the oversight to which public utilities are subject; as a result, public providers tend to have 

lower tariffs but also lower performance levels. 

The system’s workability is generally attributed to significant government support and 

consistent policies, however, which might make it difficult to replicate elsewhere. 

A number of sanctions are available to the communes under their contracts in the form of 

penalties. The ultimate sanction the commune has is to terminate the contract, a powerful tool 

that allows it some flexibility. On the positive side, the contracts contain a number of incentives 

to encourage the private sector to improve performance, including a payment mechanism that 

gives the private operator incentive to connect new customers. Other than in the case of 

concessions, however, the private operator has little obligation or incentive to make significant 

investments in the infrastructure, and it is the obligation of the public sector to invest in the 

assets. 

This model has also advantages and disadvantages. 

Advantages are e.g.: 

• Clear separation of policy function (at the national level) and asset ownership and 

oversight function (at the municipal level) 

• Performance overseen by local entity (municipality) 

• Limited standardization of contracts 

• Flexibility of contracts, which can be amended, with courts making determinations on 

changes of circumstance 

 

Disadvantages are e.g.: 

 

• Limited regulatory oversight of public operators 

• Limited capacity of some municipalities 

• Inconsistency in tariffs due to lack of central body setting tariff methodology 

• Inconsistency in enforcement of contracts 

• Continued lack of transparency in award and extension of contracts 
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The regulation by contract with a separate regulator regime (Hybrid model) 

Under the hybrid model, regulation by contract is combined with supervision by an independent 

regulator. Typically, tariffs agreed upon by the parties to the contract need to be approved by 

the regulator. This combined approach has been used for public utilities. 

Where a concession or affermage (lease) contract exists between the municipality and a private 

company, the general practice is to set service standards and tariffs in the contract, to be 

monitored and enforced by the municipality (that is, regulation by contract). The contract has 

to be consistent, however, with the service standards and tariff-setting methodology determined 

at the national level by the central bodies. 

For the most part this model exists in states of Africa (e.g. Niger, Kenya, Senegal) and some 

states in other continents (e.g. Colombia, Philippines). 

This model has also advantages and disadvantages. 

Advantages are e.g.: 

• Central agency or agencies with clear functions, powers, and mandates 

• Maintains flexibility in the actual regulatory arrangement while achieving some 

standardization and consistency 

• Shown to be appropriate for both private and public entities 

• Potential for amalgamation and combination of services 

 

Disadvantages are e.g.: 

 

• Risk that central agency will be centrally rather than locally focused 

• Risk that local government will not monitor performance of WSPS sufficiently 

 

The self-regulation regime: 

Under self-regulation, the public service provider regulates its own activities, sets tariffs and 

performance standards, and monitors performance. The utility is typically accountable to a third 

party, such as a board of directors or a monitoring body, such as a city council (with or without 

a formal contract). 

For the most part this model exists e.g. in states of the USA, Australia and Cambodia. 

This model has also advantages and disadvantages. 

Advantages are e.g.: 

• Centralised and uniform approach 

• Standardized national tariff-setting methodology, strong leadership 

• Standardized performance standards, with different levels depending on size of system 
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Disadvantages are e.g.: 

 

• Self-regulating – may be difficult to replicate successfully 

• No independence – not clear how differences between government and the authority 

would be worked out 

• Limited local input 

 

IV.5. The substantive areas of water laws-based categorization regarding to the Food and 

Agriculture Organization of United Nations (FAO) experts: 

 

Determinated hydrological realities, in many states separate laws deal with the entities (form of 

using) of water, such as surface waters, groundwater, water resources abstraction, water 

pollution, irrigation and drinking water. The result is, water-related provisions are often 

scattered throughout a wide range of laws, regulations or decrees. 

 

Consequently, the legal framework for water may have overlaps, duplications of responsibility 

among various authorities, ambiguities and gaps in coverage – grey areas left unregulated in 

the absence of a specific law, or fragmented policy areas that are ignored or under-emphasized. 

 

Moreover, laws may deviate policies, for example protecting surface water at the expense of 

groundwater. Fact is, that water laws should accommodate rather than ignore the realities of the 

water cycle. 

 

„Good water legislation should reflect three main characteristics. It should be clear; it must 

provide secure rights; and it must contain enforcement mechanisms that are both adequate and 

feasible and that can be applied consistently.”31 

 

Analysing the enumerated substantive areas of water laws and based on will be remarked some 

key issues of water legislation. 

 

IV.6. Ownership or other status of water resources: 

 

Water resource ownership and water rights allocation are two essential and related aspects of 

water law. To identify the legal framework related to ownership of water resources, public 

rights to water and the importance of water relative to other natural resources, the first step 

should taken is to determine whether water related rights are addressed in the constitution of 

state or not and to identify all further water-related statutes. 

 

The extent of the state’s ownership and regulatory role may vary, ranging from outright state 

ownership (in some constitutions or statutes) to a less direct approach, such as the “public trust 

doctrine”, which considers water the property ofall and which the government holds as a 

guardian or trustee. 

 

Furthermore, state ownership or trusteeship may embrace all water resources or leave some 

under private ownership or control. The applicable approach or approaches to the ownership of 

                                                           
31 Burchi, Stefano – Popp, Christie – Tucker, Claire - Vapnek, Jessica: Water governance: Policy and legal 

frameworks, In Vapnek, Jessica – Aylward, Bruce - Popp, Christie – Bartram, Jamie (edited): Law for water 

management: A guide to concepts and effective approaches, FAO Legislative Study 101, For the development law 

Service, FAO Legal Office, Rome, 2009, FAO, p. 65. 
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water resources may be explicitly stated in the constitution or law or implicitly result from the 

structures that the legal framework establishes. 

 

 

IV.7. Abstraction of water: 

 

A fundamental role of water law is to provide a mechanism for allocation of there source 

amongst competing users, regardless of whether water is held under public ownership or public 

trustees, etc. 

 

A well-defined water rights system encourages responsible water use and facilitates 

sustainability of the resource and the allocation system gives water users some security that 

they will be able to access sufficient water to meet their needs, whilst maximizing the benefits 

of water across a certain region or country. 

 

Legislation may address whether the government will regulate the right to abstract water by 

granting licences (also referred to as permits or rights) and whether those rights are linked to 

land ownership. Under a licensing scheme, water may be allocated among diverse users and 

diverse water usesectors in accordance with the government’s priorities and plans. 

 

Criteria for the grant of water abstraction licences represent the practical application of a 

government’s environmental and public health priorities, amongst other concerns. The 

authority may prioritize use permits or licences based on a balance of societal, economic and 

ecological needs. 

 

A state may consider a range of factors before granting water abstraction licences, such as the 

hydrology, the current and future demand for and availability of water and the likely impact the 

licensed use will have on water resources. The criteria employed to evaluate applications and 

grant or deny licences should be transparent, and should be applied to all applications in the 

same manner so as to ensure consistency and fairness. 

 

An administrative structure should be in place to implement, monitor and enforce the system 

of water abstraction licences. 

 

Monitoring is particularly important for effective enforcement. For example, irrigation typically 

uses the greatest amount of water, and poorly managed irrigationschemes can over-abstract and 

inefficiently use water which may harm the ecosystems that also need the water. An effective 

monitoring system would evaluate how irrigation licence holders are using their water in order 

to make any needed changes. 

 

Where the licensing scheme allows for the suspension or variation of licences during their 

period of validity, the authority might suspend a valid existing licence and reallocate the water 

to another user, where circumstances have changed or water needs and priorities in the region 

have shifted. Because such government action compromises the security of the licence holder’s 

rights, the legislation needs to clarify which circumstances could lead to loss, suspension or 

variation and what compensationis payable, if any. 
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The tasks of water legislation with approach to abstraction of water: 

 

• May also identify uses that are exempt from water licensing requirements (such as 

household or stock water uses) 

• Should provide for the recording of the water abstractionlicences 

• Should also indicate whether water abstraction licences are subject to specific terms and 

conditions (e.g. licences may be issued subject to restrictions on the amount, rate or 

timing of abstractions or on the type of water use to which they apply, the authority may 

also impose time limitations on the licence period, water abstraction charges may help 

regulate use) 

• May provide that licences are tradeable, as this can foster efficiency in water allocation 

and use 

• As demand for water increases, thehydraulic connection between surface water and 

groundwater must be taken into account: groundwater is a particularly vulnerable 

resource and subject to over-exploitation - it must be carefully managed 

• Should regulate groundwater resource development, including prospecting (borehole 

drilling for groundwater exploration purposes) 

• Furthermore, as surface water and groundwater approach full allocation, the legal 

regime may need to consider the right to capture rainwater 

 
 

IV.8. Environmental protection: 
 

The tasks of water legislation with environmental protection approach: 

 

• must specify whether wastewater discharge permits are subject to any exceptions or any 

terms and conditions, including duration, and whether there are applicable standards for 

effluent or ambient water quality 

• should set out how any such standards are set and reviewed, and by whom 

• should also address(1) whether wastewater discharge permits are tradeable on the 

market, (2) whether they can be revoked, suspended or varied during their period of 

validity (and if so under what circumstances and whether compensation is payable), (3) 

whether “vested” rights for wastewater disposal activities will be protected when any 

new legislationtakes effect (an issue that also arises with water abstraction licences), (4) 

whether the government has the authority to declare certain regions or areas subject to 

additional restrictions on wastewater discharge (for example, where there is a risk of 

contamination of a drinking water source) and the procedures for making such 

declarations 

• should also establish a system to monitor and enforce permits, for example by levying 

charges for wastewater disposal into water bodies (provisions to control pollution of 

water resources from “diffuse” sources – for example, from the drainage and runoff of 

cultivated land where nitrates are used – should also be addressed) 

• must effectively address the full range of water-relatedecosystem needs (legislation may 

do this (1) by setting instream flow requirements, (2) enforcing instream flows, (3) 

setting up a regulatory framework for payments for watershed services, (4) providing 

incentives for conservation of resources) 
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IV.9. Government water administration: 

 

Many water bodies extend across multiple national or sub-national jurisdictions. Accordingly, 

the legislative review should determine how responsibilities are allocated at the national/federal 

level and at all subordinate levels of government, notably at the river basin level (e.g. in 

countries with federal systems, the water resource management responsibilities of the 

states/provinces should be identified, as well as how water resource management powers are 

shared between the federal and state governments). 

 

Unclear allocation of authority increases the likelihood of ineffective governance. In some 

cases, legislation may create a special-purpose governmental administration at the river basin 

level that cuts across jurisdictions. The administration may have its own responsibilities and 

structure in addition to, or in place of, those existing at the federal and state level. 

 

Legislation may also specify whether local governments have any responsibility in water 

resources management and whether the establishment of associations or other water user groups 

will be provided for and regulated. 

 
 

IV.10. Drinking water and water services: 
 

The tasks of water legislation with drinking water and its water services approach: 

 

• should ensure sufficient, safe, acceptable, physically accessible and affordable water for 

personal and domestic uses (because of the complexity of regulating drinking water 

provision and sanitation services, it is often regulated in separate legislation) should 

address both access and quality 

• should clearly delineate roles and responsibilities of all parties, empowering authorities 

to manage drinking water from source to consumer, including surveillance for and 

response to potential drinking water contamination and water-borne illness events 

• may designate the minimum volume of water that must be provided for drinking water 

and may set explicit priorities ensuring that the highest-quality water resources are set 

aside and protected for that purpose 

• may identify responsibilities for setting water quality standards and establish guidelines 

for monitoring adherence to and enforcement of these, alongside penalties for non-

compliance 

• should provide authority for third-party oversight and monitoring 

• should require public reporting by drinking water purveyors, public health professionals 

and other stakeholders to ensure accountability 

• should establish controls over the state entities and private corporations that supply 

drinking water (such controls should outline the responsibilities of suppliers both during 

normal operation and during emergencies and these controls normally also provide for 

licensing, certification and approval of chemicals and materials used in the treatment, 

filtration and distribution of drinking water) 

• may also provide for tariff structures and controls, including connection costs, water use 

charges, subsidies and mechanisms for dealing with non-payment of tariffs 
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IV.11. Water as a commodity: 

 

The discussion on water as a commodity, i.e. whether water is a tradeable commodity or not, 

raised in the frame of General Agreementon Trade and Tariffs organization (GATT) and World 

Trade Organization (WTO).32 

 

This issue persist on the international agenda and essentially, whether water falls within the 

purview of the GATT or WTO or other regional trade agreements.33 The reason is, why this 

debate will be continued that the GATT, while regulates trade in goods, itself does not define 

what a “good” is. 

 

On the another hand exist several arguments for that water is a “good”: 

 

It is pointed to the fact that it is not specifically excluded as such from the GATT. Further, the 

„technical” point is, that in the Harmonized Commodity Description and Coding System of 

GATT water is classified as a beverage under the heading “Waters, including natural or 

artificial mineral and aerated waters, (...) ice and snow”. 

 

Additional some commentators imply that water is covered by the GATT as a “primary 

product” given that “product” is defined as “any product of farm, forest or fishing or any 

mineral, in its natural form or which has undergonesome processing as is customarily required 

to prepare it for marketing in substantial volume in international trade”. 

 

The notion has been advanced that for water to be considered a tradeable good, it should have 

been modiefied from its natural state by human intervention (e.g. through some form of 

production process). 

 

A number of GATT-provisions are relevant to the debate on water as a tradeable commodity. 

These include the two key GATT-principles dealing with non-discrimination, i.e. the most 

favoured nation principle and the national treatment principle. 

 

The most favoured nation principle requires all members of the World Trade Organization 

(WTO) to grant each other equal treatment with respect to “like products” originating from or 

destined to the territories of other WTO-members. 

 

The national treatment provision, on the other hand, requires that once “foreign” goods have 

entered a particular market, they must be treated in the same manner as locally produced or 

domestic goods. 

  

                                                           
32 Matsuoka, Katsumi: Tradable water in GATT/WTO law: Need for new legal frameworks? AWRA/IWLRI-

University of Dundee International Specialty Conference on Globalization and Water Resources Management: the 

Changing Value of Water, 6–8 August 2001. (available at www.awra.org). 
33 For example the Marrakech Agreement which established by the WTO is also implicated in the debate: In the 

preamble to the agreement, countries recognized the importance of an“optimal use of the world’s resources in 

accordance with the objective of sustainable development, seeking bothto protect and preserve the environment”. 

In some interpretations stated, this means that water resources are managedand consumed in a manner that ensures 

long-term sustainability even if they are considered a tradeable product under the WTO. 
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IV.12. Water as service 

 

The General Agreement on Trade in Services (GATS)34 covers all service sectors except air 

transport and those services “supplied in the exercise of government authority”. 

 

As such, the GATS may affect water management through the water supply, water treatment 

and sanitation sectors. However, the degree to which the GATS will affect public services (such 

as health and water services) is a subject of great debate35 amongst both critics and supporters 

of the agreement. 

 

The GATS-commitments require the payment of compensation to other member countries. This 

could have implications for water management in that a nation wishing to regain control of the 

provision of water services from a private sector business. 

 

The GATS includes 12 categories of services in its list of classifications, which may be changed 

through agreementor negotiation. 

 

A study prepared by the Center for International Environmental Law (CIEL) also made 

comments to some key issues on GATS-provisions and dilemmas on them.36 

 

The study states, that the political and economic realities of GATS negotiations makes the 

GATS more than just a legal framework, and so th GATS desires as need to be addressed not 

only in terms of privatization but in general.37 

 

Also economic realities limits the role and efficiency of the public sector: the profit-oriented 

privat sector lefts public needs not fully covered. 

 

Certain used terms are sometimes unclear: e.g. the category of public service sometimes applied 

as public services, sometimes public works function or public utility. 

 

It was also discussed in the European Union and an official document38 deals with this term: 

 

                                                           
34 The General Agreement on Trade in Services (GATS) is a treaty of the World Trade Organization (WTO), 

(entered into force in January 1995. The treaty was created to extend the multilateral trading system to service 

sector, in the same way, as the General Agreement on Tariffs and Trade (GATT) provides such a system for 

merchandise trade. All members of the WTO are parties to the GATS. 
35 One component of this debate is, that by the GATS the member states of WTO – and especially the developing 

countries - are under pressure to liberalize their service sectors and to open up markets to greater competition from 

private providers including multinational corporations. 

 
36 Tuerk, Elisabeth – Ostrovsky, Aaron – Speed, Robert: GATS and Water: Retaining Policy Space to Serve the 

Poor, Fresh Water and International Economic Law, Editors: Edith Brown Weiss, 

Laurence Boisson de Chazournes, Nathalie Bernasconi-Osterwalder, 2003. (https://www.ciel.org/wp-

content/uploads/2015/03/GATS_5Sep03.pdf) 
37 Tuerk, Elisabeth – Ostrovsky, Aaron – Speed, Robert: GATS and Water: Retaining Policy Space to Serve the 

Poor, Fresh Water and International Economic Law, Editors: Edith Brown Weiss, 

Laurence Boisson de Chazournes, Nathalie Bernasconi-Osterwalder, 2003. (https://www.ciel.org/wp-

content/uploads/2015/03/GATS_5Sep03.pdf), p. 3. 
38 Consolidated GATS Schedule, Communication From the European Communities and its Member States  

Certification, 9 October 2006 (http://trade.ec.europa.eu/doclib/docs/2012/november/tradoc_150087.pdf) 

https://en.wikipedia.org/wiki/Treaty
https://en.wikipedia.org/wiki/World_Trade_Organization
https://en.wikipedia.org/wiki/Tertiary_sector_of_industry
https://en.wikipedia.org/wiki/Tertiary_sector_of_industry
https://en.wikipedia.org/wiki/General_Agreement_on_Tariffs_and_Trade
https://www.ciel.org/wp-content/uploads/2015/03/GATS_5Sep03.pdf
https://www.ciel.org/wp-content/uploads/2015/03/GATS_5Sep03.pdf
http://trade.ec.europa.eu/doclib/docs/2012/november/tradoc_150087.pdf
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The consolidated GATS Schedule defined public service sin an explanatory note: „Public 

utilities exist in sectors such as related scientific and technical consultingservices, research and 

development services on social sciences and humanities, technical testing and analysis services, 

environmental services, health services, transport services and services auxiliary to all modes 

of transport. Exclusive rights on such services are often granted to private operators, for instance 

operators with concessions from public authorities, subject to specific service obligations. 

Given that public utilities often also exist at the sub-central level, detailed and exhaustive 

sector-specific scheduling is not practical. This limitation does not apply to telecommunications 

and to computer and related services.”39 

 
All EU Member States accepted this term and services considered as public utilities at a national 

or local level may be subject to public monopolies or to exclusive rights granted to private 

operators. 

 

 

IV.13. Environmental services: 

 

Recently, in the frame of GATS exist attempts to add the field of water to interpret and include 

the use of water as an environmental service.40 

 

WTO members have agreed to and have encouraged the liberalization of environmental 

services, which include sewerage, refuse disposal, sanitation and “other” (which can include 

nature and landscape protection and other environmental protection services). 

 

The European Union sought to integrate water in the environmental services definition, 

suggesting the addition of water for human use and waste water management to the 

environmental services category.41 

 

The content of “environmental service” is not clear and not agreed. E.g. there is a debate over 

whether drinking water provision is an environmental service. To date, WTO members’ support 

for adding water for human uses to the list of services. 

 

IV.14. Other water-related services: 

 

In parallel with the dispute on water allocation for human uses the GATS does affect on other 

water-related services: e.g. on limitation governments’ action for regulation water use, on 

                                                           
39 Consolidated GATS Schedule, Communication From the European Communities and its Member States  

Certification, 9 October 2006, p. 308 (http://trade.ec.europa.eu/doclib/docs/2012/november/tradoc_150087.pdf) 
40 “Billions of dollars are needed [in order to provide clean water to the poor]. The public sector, civil society, and 

multilateral financial Pipe dreams. The failure of the private sector to invest in water services in developing 

countries institutions do not have the funds to meet the investment needs, while also addressing health, education, 

HIV and the multitude of challenges facing developing countries. The private sector needs to be involved.” Odin 

Knudsen, World Bank Environment Department: Letter: World Bank’s role in water projects. (The Guardian, 

London. 28/08/03.) In: D. Hall & E. Lobina: Pipe dreams: The failure of the private sector to invest in water 

services in developing countries, Ferney-Voltaire, France, Public Services International and World Development 

Movement, Public Services International Research Unit (PSIRU), 2006., p. 9. 
41  Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a 

framework for Community action in the field of water policy, e.g. Preamble and Article 9 

 

 

http://trade.ec.europa.eu/doclib/docs/2012/november/tradoc_150087.pdf
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developing allocation kinds of water or establish licensing schemes for water abstraction, 

service provision and effluent discharge. 

 

Related to the ownership of water resources most countries choose to maintain ownership over 

the resource but partly allow property rights in the use of the water as usufructuary rights. 

 

In the case if a government grants water rights to service providers, depending on the 

circumstances it may need to compensate these providers if it later withdraws or reduces the 

rights that were granted. 

 

Because licences play an essential role in the management of water resources, limitations set 

by GATS could potentially affect water conservation efforts. The market access provision 

specifically prohibits measures that limit the number of service suppliers, the total value of 

service transactions, the total number of service operations or the quantity of service output, as 

well as measures that restrict the types of legalentities that may supply a service or that limit 

the participation of foreign capital. 

 

If a state entered into a commitment that involved water abstractions and later established a 

national policy that contained or resulted in quantitative limitations on the number of licences 

that could be granted for abstraction, the policy might come into conflict with the GATS rule. 

 

IV.15. Water as an human right: 

 

Water is not more so far freely available to all as before, e.g. like air. More recently, the access 

to water is not a given for all people, and challenges such as pollution and climate change are 

increasing water scarcity. 

 

Explicitly water is not mentioned in the International Bill of Human Rights.42 

 

During the last decades, water is being discussed in human rights terms – as a right in itself and 

as an issue calling for a human rights-based approach. Due the lack of an explicit mention of a 

right to water has arose discussion on whether there is such a right or whether it is more 

correctly seen as instrumental interpretation and relation of other rights. 

 

According to the United Nations Committee on Economic, Social and Cultural Rights 

(CESCR),43 the right to water is derived from two articles of the International Covenant on 

Economic, Social and Cultural Rights (ICESCR): in Article 11 (right to an adequate standard 

of living, including food, clothing and housing) and in Article 12 (right to highest attainable 

standard of health). 

 

                                                           
42 International Bill of Human Rights was the name given to United Nations General Assembly Resolution and 

two international treaties established by the United Nations. It consists of the Universal Declaration of Human 

Rights (adopted in 1948), and the International Covenant on Civil and Political Rights (ICCPR, 1966) with its two 

Optional Protocols and the International Covenant on Economic, Social and Cultural Rights (ICESCR, 1966). The 

two covenants entered into force in 1976. 
43 The Committee on Economic, Social and Cultural Rights (CESCR) is an United Nations body of 18 experts that 

usually meets twice per year in Geneva to consider the five-yearly reports submitted by UN member states on their 

compliance with the International Covenant on Economic, Social and Cultural Rights (ICESCR). 

http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/217%28III%29
https://en.wikipedia.org/wiki/United_Nations
https://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights
https://en.wikipedia.org/wiki/Universal_Declaration_of_Human_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Civil_and_Political_Rights
https://en.wikipedia.org/wiki/International_Covenant_on_Economic,_Social_and_Cultural_Rights
https://en.wikipedia.org/wiki/United_Nations
https://en.wikipedia.org/wiki/International_Covenant_on_Economic,_Social_and_Cultural_Rights
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Related to rural women the needed access to water is explicitly mentioned in the Convention 

on the Elimination of All Forms of Discrimination Against Women:44 

 

The Consideration of Reports document45 noticed: Rural women generally receive support from 

rural organizers with only limited technical abilities considering the problems they are supposed 

to help to solve, namely (among other factors) drinking water supply.46  

 

As necessary measure required to „increase the level of access to drinking water in urban and 

especially rural areas by building new works and introducing a national maintenance policy for 

the existing installations”.47  

 

We find expressed formulated rights of access to water in the Convention on the Rights of the 

Child,48 and in the Convention on the Rights of Persons with Disabilities49 and several other 

international and regional treaties, declarations and statements also recognize the human right 

to water.50 

 

The right to water is defined by the CESCR in its General Comment 15,51 in the frame of the 

legal bases of the right to water: The human right to water entitles everyone to sufficient, safe, 

acceptable, physically accessible and affordable water for personal and domestic uses.52 

 

Discussions take place about the content of the right to water: the focus primarily on drinking 

water and other domestic uses, such as washing, cleaning and cooking. 

 

There are three main aspects of the content ofthe right to water in the narrower sense: quantity, 

quality and accessibility.53 

 

Quantity means adequate household needs for ensuring that all health concerns are met have 

been defined by the World Health Organization. 

 

                                                           
44  The Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) is an 

international treaty adopted in 1979 by the United Nations General Assembly. Described as an international bill 

of rights for women. 
45 Consideration of Reports Submitted by States Parties under article 18 of the Convention on the Elimination of 

all forms of discrimination against women (1999) 
46 Chapter XII, Article 14 
47 Chapter X, Article 12 
48 „States Parties shall pursue full implementation of this right and, in particular, shall take appropriate measures: 

To combat disease and malnutrition, including within the framework of primary health care, through, inter alia, 

the application of readily available technology and through the provision of adequate nutritious foods and clean 

drinking-water, taking into consideration the dangers and risks of environmental pollution.” UN Convention on 

the Rights of the Child (1989) Article 24 (c) 
49 „States Parties recognize the right of persons with disabilities to social protection and to the enjoyment of that 

right without discrimination on the basis of disability, and shall take appropriate steps to safeguard and promote 

the realization of this right, including measures: To ensure equal access by persons with disabilities to clean water 

services, and to ensure access to appropriate and affordable services, devices and other assistance for disability-

related needs”, UN Convention on the Rights of Persons with Disabilities (2006) Article 28 (a) 
50 E.g. United Nations Water Conference of Mar del Plata (Argentina, 1977 - The first global conference on water) 

and the United Nations Human Rights Council Resolution on Human Rights and Access to Safe Drinking Water 

and Sanitation (2008) 
51 General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant), Adopted at the Twenty-ninth 

Session of the Committee on Economic, Social and Cultural Rights, on 20 January 2003 
52 Introduction: The legal bases of the right to water, General Comment No. 15, p. 1. 
53 Chapter II. Normative content of the right to water, 12. 

https://en.wikipedia.org/wiki/United_Nations_General_Assembly
https://en.wikipedia.org/wiki/Bill_of_rights
https://en.wikipedia.org/wiki/Bill_of_rights
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As regards quality the water for personal and domestic uses must be safe and free from 

substances constituting a threat to a person’s health.  

 

Accessibility of water distinguish between physical and economic accessibility, and also include 

the question of equitable access and non-discrimination. Physical accessibility refers to the 

distance from home (or from school or workplace) a person has to cover to collect water or to 

use water services. Economic accessibility refers primarily to affordability, in particular for the 

poor.  

 

The General Comment requires: The elements of the right to water must be adequate for human 

dignity, life and health. The adequacy of water should not be interpreted narrowly, by mere 

reference to volumetric quantities and technologies. Water should be treated as a social and 

cultural good, and not primarily as an economic good. The manner ofthe realization of the right 

to water must also be sustainable, ensuring that the right can be realized for present and future 

generations.54  

  

                                                           
54 Chapter II. Normative content of the right to water, 11. 
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CHAPTER V. 

PROPERTY RIGHTS AND CUSTOMARY RIGHTS IN THE FIELD OF WATER 

LAW55 

As a recent study56 definied, three property rights are most relevant for the use of a natural 

resource such as water: access, exclusion, and alienation. These three rights confer increasing 

control over the resource:  

 
Access: the right of access to a resource, to withdraw it and use it; for instance the right to divert 

a certain amount of water froma river at a specified site and use it for, e.g., irrigation; this is in 

effect user right (usufructuary right).  

 

Related to water, access is a condition for meeting the basic needs of all people now 

and in the future. The importance of access to water for sustainable development is reflected in 

several key documents and according to them the minimal content is: access to safe drinking 

water and to basic sanitation. Access to water refers to both physical and economic accessibility 

to adequate quantities and qualities of water resources required for people to 

meet their basic needs. Affordability of water does not refer to free supply but implies that the 

extent of cost-recovery will depend on the ability to pay. 

 

Exclusion: the right to determine who will have access rights, and how and to whom that right 

may be transferred.  

 
Alienation: the right to sell or lease the rights of access and exclusion.  

 

Also stated, that the distinction between rights of access and rights of exclusion and alienation 

is important: if a person (or legal body) has the full ownership as private property and another 

person (or legal body) holds all of these three kinds of rights to a resource. Another example 

for the variety of rights is if somebody hheld only the right of access, a fee may be charged for 

its enjoyment by the holder of the right of exclusion and/or alienation. 

 

A right to use water at the community or national level can be acquired by: the effect of law in 

the case of ownership of the water resource, appropriation (through prior use), or administrative 

authorisation (permits, licences or concessions).57 

 

According to the Treaty, in the Member States of the European Union the governance of the 

system of property ownership belongs to the states’ discretionary powers.58 

 

                                                           
55 About property rights and customary rights in the field of water law see also: Chapters of legal doctrines and 

dogmatics in this paper 
56  Pieter van der Zaag: Water law and institutions, IHE Delft, the Netherlands, 2011, p. 5 

(https://www.eolss.net/sample-chapters/C07/E2-16-01-03.pdf) 
57 Hildering, Antoinette: International Law, Sustainable Development and Water Management, Eburon Academic 

Publishers, Delft, The Netherlands, 2004, p. 96. Based on Gupta, Joyeeta: Water Law: An introduction to water 

law, policies and Institutions, Institute for Hydrological Education (IHE) lecture note, Delft, The Netherlands: 

IHE, 1996 
58 „The Treaties shall in no way prejudice the rules in Member States governing the system of property ownership.” 

Consolidated versions of the Treaty on European Union and the Treaty on the functioning of the European Union, 

Article 345 (ex Article 295 TEC)  
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The legal ownership of water in general means protection and control over water. In the civil 

law system, ownership of land in general includes the ownership of surface and groundwater. 

In the common law system groundwater can generally not be privately owned.59 

 

Roman law distinguished between private and public ownership of water, determined by the 

legal status of land. At present, the public trust doctrine seems to be incorporated in the 

constitutions of two basic regulatory systems: in the civil and in the common law states. 

 

This doctrine exist in several law sectors. Related to the water sector the public trust doctrine, 

in general, declares that public trust lands, waters, and other natural resources, such as beaches, 

navigable rivers, and wildlife, in a state are held by that state in trust for the benefit of the 

public.60 

 

The exact scope of the public trust doctrine refers to which lands and uses are protected varies 

by state, in general the public may fully enjoy public trust lands, waters, and natural resources 

for a wide variety of recognized public uses. 

 

On the other hand the doctrine also sets limits on public and private rights also establishes the 

responsibilities of individual states when managing public trust lands. (For example, a state 

may not convey public trust lands if the conveyance will substantially impair the public’s use 

of trust lands and waters.) 

 

The public trust doctrine is an important tool to protect waters when water-dependent uses (e.g. 

marinas, shipyards) are faced with other non-water dependent uses (e.g. hotels, restaurants). 

The states (or governments at local levels) have the power of authority granted by the public 

trust doctrine, and can enact policies or regulations in waterfront management plans and create 

preferences to water-dependent uses. In most countries water rights are not property rights, but 

rather user rights. 

 

This doctrine does not easily combine with strict ownership of water. 

 

In the field of ownership (in some cases also related to the other, additional property rights) a 

very complex and difficult relationship exists between privat and state ownership of water. 

 

If a general aim is to achieve water security, then water must be made everybody's business and 

based on shared responsibility water is not exclusive business of governments and water 

professionals. 

 

As the 2nd World Water Forum 61noted, at present exists no efficient and in ecological meaning 

positiv model that should replace the government monopoly: the government monopoly should 

not be replaced by a private monopoly. The Forum participants endorsed that water resources 

                                                           
59 In Moslem law, groundwater is in principle considered to be a public good. In Hindu law, exists no ownership 

of water, rather a shift to service management.  In: Hildering, Antoinette: International Law, Sustainable 

Development and Water Management, Eburon Academic Publishers, Delft, The Netherlands, 2004, p. 97. 
60  According to the definition of National Working Waterfront Network's 

(http://www.wateraccessus.com/publictrust.html) 
61 The 2nd World Water Forum, Hague, Netherlands (2000) 
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are a common heritage and should be treated as a common property resource. „When we 

determine water rights we establish use rights not ownership.”62 

 

Because the control power on water resources, both at the state and interstate level strongly 

linked to the state sovereignty: A sovereign state has jurisdiction over its territory, including 

land, air space above the land and territorial waters. 

 

Sovereignty grants for the states instrumentarium to decide the allocation of freshwater 

resources and enables them. (E.g. to implement rights of access to water or to establish user 

rights.) 

 

Sovereignty of states is also a core principle when the state participates in the field of 

international law. 

 

Based on legal and ecological experience the control power of a state over its natural resources 

does not, in itself, guarantee its allocation in favour of sustainable development.63 

 

V.1. About priority of kinds of water uses and rights 

 

Priority of an use means that in the case of conflict of uses or related interests, one use will 

receive water first to the extent that the priority is set. Vital human needs, sustainability and 

ecosystem protection were identified as subjects whose protection may require priority in the 

allocation of water. 

 

The relationship between different kinds of uses of international watercourses arranged in the 

Watercourses Convention:64 

 

„ In the absence of agreement or custom to the contrary, no use of an international watercourse 

enjoys inherent priority over other uses. 

 

In the event of a conflict between uses of an international watercourse, it shall be resolved with 

reference to Articles 5 to 7, with special regard being given to the requirements of vital human 

needs.”65 

 

Within the Watercourses Convention, and within current international water law at large, no 

use of water is given inherent priority over another use. 

 

                                                           
62 Reports and Information: Summary report of the 2nd World Water Forum: From vision to action, p. 390-391 

(http://www.yemenwater.org/wp-content/uploads/2013/03/HRH-The-Prince-of-Orange-and-Frank-R.-

Rijsberman.-2000..pdf) 
63 Hildering, Antoinette: International Law, Sustainable Development and Water Management, Eburon Academic 

Publishers, Delft, The Netherlands, 2004, p. 99  
64  UN Watercourses Convention: Convention on the Law of the Non-navigational Uses of International 

Watercourses (New York, 1997), entered into force on 17 August 2014 

(https://treaties.un.org/doc/Treaties/1998/09/19980925%2006-30%20PM/Ch_XXVII_12p.pdf) 
65 UN Watercourses Convention, Article 10 



41 
 

In contrast to the Watercourses Convention, and other current international water law at large, 

we should pay attention to by the International Law Association (ILA)66 adopted Berlin Rules:67 

 

„The states do first have to allocate waters to satisfy vital human needs in determining an 

equitable and reasonable use.”68 

 

V.2. About customary law: 

 

The customary law – as additional legal tool - plays also an important role in water management 

in many countries, particularly at the community level. 

 

Similar to the international customary law, the local customary law also develops from longterm 

traditions and longterm norms of a society if the they will be accepted by the state an society as 

rules or law.  

 

The experience shows these customary rules are adapted and accepted at local water situations, 

cultural, social and livelihood practices. 

 

As best paractices for customary rules governing access to water mentioned the allocation 

system of irrigation water and water rights on the island of Bali, Indonesia.69 

 

As dynamic of further development some legislation on water integrate existing customary law 

with the aim recognizing, with legal terms formalizing and with state power strengthening the 

customary rights. The reason is taht without e.g. sanction, compensation, ruled processes, 

registration, sometimes certain development may destroy or impair traditional water user 

rights.70 

 

 

 

 

 

                                                           
66 The International Law Association (ILA) is a non-profit organization based in Great Britain that — according 

to its constitution — promotes "the study, clarification and development of international law" and "the furtherance 

of international understanding and respect for international law". The ILA was founded in Brussels in 1873 and its 

present-day headquarters are in London. 
67 The Berlin Rules on Water Resources is a document adopted by the International Law Association (ILA) to 

summarize international law customarily applied in modern times to freshwater resources, whether within a nation 

or crossing international boundaries. Adopted on August 21, 2004, in Berlin. The document supersedes the ILA's 

earlier "The Helsinki Rules on the Uses of the Waters of International Rivers", which was limited in its scope to 

international drainage basins and aquifers connected to them. (http://www.cawater-

info.net/library/eng/l/berlin_rules.pdf) 
68 The Berlin Rules, Article 14 
69 Caponera, D. A. & Nanni, M.: Principles of water law and administration: National and International, London, 

Taylor & Francis, 2007 (Forrás: rianm.com/kindle/download/id=815397&type=file)  In: Chapter by Burchi, 

Stefano – Popp, Christie – Tucker, Claire - Vapnek, Jessica: Water governance: Policy and legal frameworks, In 

Vapnek, Jessica – Aylward, Bruce - Popp, Christie – Bartram, Jamie (edited): Law for water management: A guide 

to concepts and effective approaches, FAO Legislative Study 101, For the development law Service, FAO Legal 

Office, Rome, 2009, FAO, p. 75. 
70 For example, after enacting its 1984 Water Code, Cape Verde required that customary water rights be claimed 

and proven in front of the National Water Council within six months, after which the customary rights would be 

regulated according to the Water Code. Namibia’s 2004 Water Act recognizes and protects customary rights and 

practices by imposing terms and conditions in the administration of water abstractionlicences. Vapnek, Jessica – 

Aylward, Bruce - Popp, Christie – Bartram, Jamie (edited): Law for water management…, p. 76. 

https://en.wikipedia.org/wiki/International_Law_Association
https://en.wikipedia.org/wiki/Great_Britain
https://en.wikipedia.org/wiki/Brussels
https://en.wikipedia.org/wiki/London
https://en.wikipedia.org/wiki/International_Law_Association
https://en.wikipedia.org/wiki/International_law
https://en.wikipedia.org/wiki/Freshwater
https://en.wikipedia.org/wiki/Water_resources
https://en.wikipedia.org/wiki/Berlin
https://en.wikipedia.org/wiki/The_Helsinki_Rules_on_the_Uses_of_the_Waters_of_International_Rivers
https://en.wikipedia.org/wiki/Drainage_basin
https://en.wikipedia.org/wiki/Aquifer
http://www.cawater-info.net/library/eng/l/berlin_rules.pdf
http://www.cawater-info.net/library/eng/l/berlin_rules.pdf
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CHAPTER VI. 

 

GOVERNANCE OF WATER: INTEGRATED WATER RESOURCES 

MANAGEMENT71 AND THE AUTHORITY-BASED LEGAL MANAGEMENT 
 

Based on its legal instruments (and based on connected aims of activities) within the field of 

water law exist two sub-fields: water management-based law sector and authority-based law 

sector. Previously, now only so much be said, that water management bodies have no legal 

enforcement power and in contrast the core of water authorities’ activity is enforce legally the 

rules (by licensing, supervising, fines, etc.). 

 

In the frame of water resource management should deal with planning, developing, distributing 

and managing the optimum use of water resources as part of the water cycle management. 

 

In the twentieth century during the frequently developing of water management models, at 

present the modern model is the integrated water management model, with broader approach 

and competency horizontal (to other sectors) to manage waters: 

 

Water resources are often public resources in the countries where government agencies 

dominated as the management. Laws authorizing and regulating water use and the 

management’s tasks proliferated due to growing demands on existing supplies. Agency 

compliance inevitably forces more interactions with other agencies and non-governmental 

organizations (NGOs), if not more integration of action. Many obstacles impede more effective 

interaction. 

 

Increasing appreciation for the complexity of water resource management systems has been 

accompanied by increased recognition of inter-organizational collaboration, beyond the 

minimum required by law, as the key to more effective management, which is increasingly 

defined by a sustainable development goal.  

 

With a broadly acceptable goal held in common, these all argue that more integrated, 

collaborative approaches to water resources management will result in more sustainable water 

resources development because they more completely reflect societal values and scientific 

knowledge, and focus them on solving complex management problems in a more 

comprehensively satisfying way. 

 

Integrated management implies unification of all essential actions into the handling and control 

of water resources to accomplish some goal or objective. (Water resources means the physical, 

chemical, biological, economic, cultural, and many other useful assets of the nation’s wetlands, 

streams, rivers, lakes, and coastal oceans.) Management implies purposeful action taken to 

achieve development, regulation, facility operation, and maintenance objectives. Management 

has full integrity when it is complete and unified in purpose from individual to local to national 

and international scales of activity.72 

                                                           
71 In the literature water management and water resource management used as same terms, although from the view 

of environmental protection and based on the approach that water is one of the natural resources, water resources 

management demonstrates better the content with that this paper deals and so let in the shadow other (also 

important) forms of using water, like energy producing or water transport. 
72  Hal E. Cardwell, Richard A. Cole, Lauren A. Cartwright, Lynn A. Martin: Integrated Water Resources 

Management: Definitions And Conceptual Musings, Universities Council on Water Resources Journal of 

Contemporary Water Research & Education, Issue 135, december 2006, Institute For Water Resources, Us Army 

Corps Of Engineers, Alexandria, Virginia, p. 8. 

https://en.wikipedia.org/wiki/Water_resources
https://en.wikipedia.org/wiki/Water_cycle_management
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According to a world wide approach in a recent World Bank’s study73 an integrated water 

resources perspective should ensure that social, economic, environmental and technical 

dimensions are taken into account in the management and development of water resources. 

 

„Integrated river basin management aims to establish a frame work for coordination whereby 

all administrations and stakeholders involved in river basin planning and management can come 

together to develop an agreed set of policies and strategies such that a balanced and acceptable 

approach to land, water, and natural resource management can be achieved.”74 

 

Following the perception of the World Bank the at present existing river basin-based 

management organizations can be grouped into three categories:75 

 

VI.1. River basin coordinating committee or council-model: 

 

This model is based on the assumptions, that (1) the existing agencies within the river basin are 

operating effectively, (2) most of the important data networks are in place and good quality data 

and information is being generated, (3) most of the high priority water projects have been 

constructed, (4) competition for resource use between the states or provinces in the basin and 

the major uses within each of these has been resolved. 

 

The committee monitors the overall management of the basin through the assessment of 

sustainable resource use and allocation, and would also monitor the performance of operating 

agencies to ensure compliance with basin policies and strategies, but doesn’t intervene in any 

day-to-day operational and management matters. 

  

This model requires the goodwill of all the participating administrations, since the committee 

has got no real forcing power to direct the activities and actions of members. 

 

VI.2. River basin commission-model: 

 

This arrangement usually established, (1) when significant development options are still to be 

considered in the river basin, (2) where conflicting water uses are significant, (3) where 

information and policies still need further development to ensure equitable sharing of resources 

and to limit the harmful impacts of resource use, (4) when water resource planning and 

management practices are not well detailed, (5) where simulation models, systems and the 

underlying data and information are not readily available, or need further development. 

 

Frequently, one of the commission’s duties is to arbitrate transjurisdictional or transboundary 

disputes. Decisions could be binding, depending on the legal authority of the commission and 

the legal system of the particular country. 

 

                                                           
73 World Bank: Integrated River Basin Management - An Introduction to Integrated River Basin Management, 

Briefing Note 1, February 2006 

(http://documents.worldbank.org/curated/en/965371468340137430/pdf/411500Intro0to1mgmt0NOTE1101PUB

LIC1.pdf) 
74 World Bank: Integrated River Basin Management, ibid. p. 3. 
75 More other models can be developed to include features of this three categories, but this is uncommon. 
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This model needs good coordination and planning across the whole basin and to further develop 

the tools, systems, and models to synchronize the systems in use across all the organizations. A 

basin commission would normally be a much more formally constituted body than the 

committee or council model. It would be comprised of a board of management or group of 

commissioners who set objectives, goals, policy, and strategic direction. 

 

VI.3. River basin authority-model: 

 

This model usually takes in one of two sub-forms: 

 

It may be a large, multi-disciplinary organization with specific development tasks to undertake, 

such as hydropower development or navigation. These tasks tend to be large and complex and 

are likely to continue over many years. 

 

Alternatively, the authority may be an organization that absorbs virtually all the water resources 

functions of other agencies in the basin, rendering it very large and powerful. 

 

Regulation, operations, and resource management functions (though kept disparate) usually all 

fall within its purview. 

 

The river basin authority model generally was more common in the past, and at present there, 

where more large-scale development of water resources systems for urban, industrial, or 

agricultural expansion are located. 

 

The authorities resembled large private companies. They were usually constituted by a specific 

law or regulation at national level, which gave the authority significant power and the right to 

takeover all or part of the functions of existing agencies operating in the basin. 

 

VI.4. About water services management models in the EU Member Sates:76 

 

Water services are services of general (economic) interest. They are regulated at EU  

and national levels. The Water Framework Directive (WFD) and the so called water industry 

directives (the Drinking Water Directive, the Urban Waste Water Treatment Directive and the 

Bathing Water Directive) govern the environmental and health standards at EU level and are 

implemented in national legislation.  

 

The organisation of water services (the choice of the management model) is subject to  

subsidiarity (Protocol 26 to the Treaty on the Functioning of the European Union) and  

it is a competence of Member States. The EU institutions are neutral in regard to the choice of 

management models. 

 

The model of water services are organised is the result of historical and cultural factors that 

reflect the diversity of European countries. As a way of simplification, four management 

models may be distinguished within the member states: 

 

                                                           
76 More about is (example): The governance of water services in Europe: Report of the European Federation of 

National Associations of Water Services (EurEau), Brussels, Belgium, 21 March 2018 - EurEau is the European 

federation of national water services and represents national drinking and waste water service providers from 29 

countries, from both the private and the public sectors. (http://www.eureau.org/resources/publications/150-report-

on-the-governance-of-water-services-in-europe/file) 
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Direct public management: 

 

The responsible public entity is entirely in charge of service provision and their management. 

In the past, this system was predominant in Europe. 

 

Delegated public management: 

 

A management entity is appointed by the responsible public entity to execute the management 

tasks. Management entities usually remain the ownership of the public sector, although in the 

EU, in some cases, there is the possibility of a minor private shareholding. 

 

Delegated private management: 

 

The responsible public entity appoints a private company to manage tasks, on the basis of a 

time-bound contract in the form of lease or concession contract. In the countries where this type 

of management is common, municipalities subcontract their duties to private companies. The 

ownership of the infrastructure remains in the hands of public authorities. 

 

Direct private management: 

 

All management tasks, responsibilities and ownership of water utilities are placed in the hands 

of private operators, while public entities limit their activities to control and regulation. (This 

system is in place in very few European countries (England, Wales, and the Czech Republic). 

 

In the majority of countries there is a mix of the first three models (direct public management, 

delegated public management and delegated private management), with a general trend, 

compared to 20 years ago, towards public and private delegated management. 

 

Apart from the general cases of England and Wales and specific cases in the Czech Republic, 

the ownership of water infrastructure across Europe is public. 

 

Public authorities are also in charge of approving the tariffs, determining the quality of service 

as well as setting and enforcing the environmental and health standards. Water tariffs contribute 

to recovering the costs almost everywhere in Europe. 

 

The monitoring of the quality of drinking water is generally entrusted to health authorities 

(Ministry of Health and their regional/local bodies). The protection of water resources and the 

setting of environmental standards are usually the competence of the Ministry of the 

Environment and/or River Basin authorities and/or regional authorities as well as national 

environmental agencies. 

 

VI.5. About water management tasks and methods 

There are several water management tasks and methods available in the world, and these are 

being honed all the time as scientists and engineers find new ways to look after the water 

supplies. 
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The next water management tasks and methodes exist widely today (brief summary): 

 

Waste water systems – recycling and treating 

 

Irrigation systems 

 

Conserving water 

 

Caring for the natural water supplies 

 

Effective implementation of plans and project (e.g. ensuring acceptable needs for water, 

minimalize ecological damage, reduce flood risk) 

 

To control actions of remedying of environmental damage 

 

Assessment, reduce and management of flood risks 

 

International cooperation 

 

Monitoring, data collection and evalution 

 

 

VI.6. About water authorities: 

 

The water authorities operating according to the water basin district basis (catchment and sub-

catchment basins, dyke rings, pumping and storage areas, etc.) As a consequence they do not 

usually correspond with municipal or provincial borders. 

 

As regional water authorities, are functional decentralised government institutions, with tasks 

exclusively in the field of water management: managing water defences, quantity and quality, 

and navigable waterways. 

 

As authorities they excercise the state enforcing power (e.g. approving, supervision, 

monitoring, imposing penalty, control environmental impact assessement and actions of 

remedying of environmental damage). 

 

They are usually under the professional control of the competence of the Ministry of the 

Environment and/or of the Ministry of River Basin in cooperation with to water related local, 

regional as well as national authorities or bodies (e.g. environmental agencies). 
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CHAPTER VII 

 

PREVENTION, DAMAGE CONTROL AND REMEDYING OF ENVIRONMENTAL 

DAMAGE - AS PART OF WATER LAW77 

 

 

Environmental remediation deals with the removal of pollution or contaminants from 

environmental media such as groundwater or surface water (and other environmental media, 

e.g. soil, sediment…). 

 

There are several environmental liability models, liability management methods available in 

the world. In the following chapter we present the European Union’s continental law model and 

additional some information on the USA common law liability regime.78 

 

 

VII.1. The European Union’s continental law model 

 

This liability regime has few in common with standard civil liability rules: For instance, it does 

not give private parties a right of compensation as a consequence of environmental damage or 

of an imminent threat of such damage occuring. 

 

The sytem owns a specific approach and it is shown by the role given to competent authorities 

to be designated by states. These competent authorities will ensure the effective implementation 

and enforcement of the liability rules and will also safeguard the legitimate interests of the 

relevant operators and other interested parties. (The authorities will, for instance, be in charge 

of specific tasks such as assessing the significance of the damage and determining which 

remedial measures should be taken - in co-operation with the liable operator). 

 

The EU Environmental liability regime is a framework of environmental liability, based on the 

polluter-pays" principle, to prevent and remedy environmental damage. 

 

The liability regime aims at ensuring that the financial consequences of certain types of harm 

caused to the environment will be borne by the economic operator who caused this harm: 

 

The system requires: 

 

o the operator to take the necessary remedial measures to achieve the baseline conditions, 

where baseline condition means the condition at the time of the damage of the natural 

resources and services that would have existed had the environmental damage not 

occurred, estimated on the basis of the best information available 

 

and 

 

                                                           
77 See also: Chapter on The legal framework of the European Union on water 

For reading: Stephen J. Vasek Jr.: International Environmental Damage Control: Some Proposals for the Second 

Best of All Possible Worlds, University of Kentucky College of Law, University of Kentucky, 1971., 

(https://uknowledge.uky.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=1246

&context=law_facpub) 
78 Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental liability 

with regard to the prevention and remedying of environmental damage 
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o the operator shall bear the costs for the preventive and remedial actions taken pursuant 

to the requirements 

 

Related to the definition: 

 

Operator means any natural or legal, private or public person who operates or controls the 

damaging occupational activity or, where this is provided for in national legislation, to whom 

decisive economic power over the technical functioning of such an activity has been elegated, 

including the holder of a permit or authorisation for such an activity or the person registering 

or notifying such an activity. 

 

Recovery (including natural recovery) means, in the case of water, protected species and natural 

habitats the return of damaged natural resources and/or impaired services to baseline condition 

and in the case of land damage, the elimination of any significant risk of adversely affecting 

human health. 

 

Services and natural resources services mean the functions performed by a natural resource for 

the benefit of another natural resource or the public. 

 

VII.2. The types of remediation actions 

 

Remedying of environmental damage, in relation to water or protected species or natural 

habitats, is achieved through the restoration of the environment to its baseline condition by way 

of primary, complementary and compensatory remediation, where: 

 

Primary remediation is any remedial measure which returns the damaged natural resources 

and/or impaired services to, or towards, baseline condition. 

 

Complementary remediation is any remedial measure taken in relation to natural resources 

and/or services to compensate for the fact that primary remediation does not result in fully 

restoring the damaged natural resources and/or services. 

 

Compensatory remediation is any action taken to compensate for interim losses of natural 

resources and/or services that occur from the date of damage occurring until primary 

remediation has achieved its full effect. 

 

VII.3. The types of environmental damage 

 

There are three categories of environmental damage: 

 

o damage to protected species and natural habitats, which is any damage that has 

significant adverse effects on reaching or maintaining the favourable conservation status 

of such habitats or species 

 

o water damage, which is any damage that significantly adversely affects the ecological, 

chemical and/or quantitative status and/or ecological potential 

 

o land damage, which is any land contamination that creates a significant risk of human 

health 

 



49 
 

VII.4. About the terms of water damage: 

Water damage is any damage that significantly adversely affects: (1) the ecological, chemical 

or quantitative status or the ecological potential, or (2) the environmental status of the marine 

waters concerned. 

The EU regulation provides rules for two liability „sub”-regimes: 

 

Operators of certain activities deemed to be of actual or potential concern can be be held liable 

in the event of damage to protected species and natural habitats, water damage and land damage. 

Among the activities concerned, one shall find large industrial installations (such as waste 

management operations, certain installations releasing polluting substances into air, 

installations discharging polluting substances into water, manufacture, use, storage, processing, 

filling those release into the environment dangerous substances and preparations, contained use 

of genetically modified micro-organisms and deliberate release into the environment…) 

 

The EU liability regime does not require, that fault or negligence of liability should be 

established on the side of the operator. 

 

VII.5. About the fields of responsibility: 

 

1. 

 

This liability system doesn’t not cover environmental damage or imminent threat caused by: 

o act of armed conflict, hostilities, civil war or insurrection 

o natural phenomenon of exceptional, inevitable and irresistible character 

o nuclear risks 

o national defence activities 

o incidents (such as oil pollution by sea-going ships - in respect of which liability or 

compensation falls within the scope of certain international conventions) 

 

2. 

 

Exceptions to the general rules of the operator to bear the cost of remedial actions: 

 

A) 

The operator shall not be required to bear the cost of preventive or remedial actions taken 

pursuant to the rules of the liability regime when he can prove that the environmental damage 

or imminent threat of such damage: 

o was caused by a third party and occured despite the fact that appropriate safety measures 

were in place – or -  

o resulted from compliance with a compulsory order or instruction emanating from a 

public authority other than an order or instruction consequent upon an emission or 

incident caused by the operator's own activities 
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B) 

The EU Member States may allow the operator not to bear the cost of remedial actions taken 

pursuant to this Directive where he demonstrates that he was not at fault or negligent and that 

the environmental damage was caused by: 

o an emission or event expressly authorised by, and fully in accordance with the 

conditions of, an authorisation conferred by or given under applicable national laws and 

regulations – or - 

o an emission or activity or any manner of using a product in the course of an activity 

which the operator demonstrates was not considered likely to cause environmental 

damage according to the state of scientific and technical knowledge at the time when 

the emission was released or the activity took place 

VII.6. The enforcement of the financial responsibility of the operator: 

 

The direct way: 

 

The operator pays for the measures he takes himself or he entrusts a specialised undertaking to 

take them on his behalf. 

 

The indirect way: 

 

Where a competent authority has acted (itself or through a specialised undertaking) in the place 

of the liable operator, that authority shall recover the costs it has incurred from the operator.  

 

Financial security: 

 

The EU liability system requires Member States to take measures to encourage the development 

of financial security instruments and markets with the aim of enabling operators to use financial 

guarantees to cover their responsibilities. 

 

In the case of transboundary damage: 

 

Where environmental damage affects or is likely to affect several Member States, those  

Member States shall cooperate, including through the appropriate exchange of information, 

with a view to ensuring that preventive action and, where necessary, remedial action is taken in 

respect of any such environmental damage. 
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CHAPTER VIII 

 

THE COMMON LAW LIABILITY REGIME IN THE USA:79 

 

In the USA there is no generalised regime for environmental damages. Statutes, regulations and 

common law can impose various types of liability, including administrative, civil and criminal. 

Based on case law system, the courts establish precedents for liability in cases arising under 

various environmental laws. Alleged violators may face government administrative actions, 

civil suits or citizen suits. Only the government can prosecute criminal liability in court. 

 

The government generally follows the principle of proportional enforcement: Minor offences 

may trigger administrative or civil sanctions; more serious and intentional violations trigger 

more severe sanctions or even criminal charges. The government’s burden of proof is highest 

in criminal cases. 

Some programmes also impose strict liability based on party status. For example, for 

remediation and cost recovery for contaminated sites, the Comprehensive Environmental 

Response, Compensation and Liability Act imposes joint and several liability on each 

potentially responsible party, including current or former owners or operators, transporters or 

arrangers who disposed of hazardous substances, in absence of sufficient evidence to apportion 

the harm among potentially responsible parties or in absence of other applicable defences to 

liability. 

Separately, the Resource Conservation and Recovery Act authorises the government or private 

parties to seek relief in the situation of imminent and substantial endangerment to the 

environment. 

Generally there is no routine of environmental violations according to the personal liability of 

directors and officers for company environmental offences. However, some federal 

environmental statutes, including the Clean Air Act state that an operator or responsible 

corporate officer can include any person who is senior management personnel or a corporate 

officer. In addition, a number of reports submitted to the Environmental Protection Agency and 

state agencies are required to include formal certifications (under oath) with regard to the 

accuracy of the information contained therein, which can provide the basis for claims against 

corporate officers. 

More often, based on various legally accepted reasons the internal governance of corporations 

and other business enterprises can support personal liability of corporate directors and officers 

under environmental and other public health laws – for example:  

 The corporate veil is not valid; 

 The director or officer personally participated in the improper activity; or 

 The director or officer personally exercised substantial control and supervision over the 

project. 

                                                           
79 More: https://www.lexology.com/library/detail.aspx?g=dc8c9201-b89e-4c55-abff-ede59090517f 

 

https://www.lexology.com/library/detail.aspx?g=dc8c9201-b89e-4c55-abff-ede59090517f
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USA law generally does not permit liability based only on the corporate position or job title of 

director or officer. Therefore, criminal charges can be pursued when the directors or officers: 

 are personally aware of, or involved in, the commission of a crime; 

 aid and abet a crime; 

 fail to prevent the commission of a crime by others within the corporation by either 

turning ‘wilfully blind’ or negligently supervising the conduct of those subject to their 

control; or 

 fail to implement preventive measures to ensure that violations do not occur. 

Directors’ and officers’ liability insurance is available to cover loss incurred by individual 

directors or officers due to legal actions against them in their capacity as directors and officers, 

generally including defence costs. 

 

The available defences of the environmental offenders 

In civil cases: 

 statutes of limitations 

 ambiguity of statutory or regulatory language 

 compliance with a valid permit 

 factual defences 

(Limited statutory defences also may be available.) 

In criminal cases, additional defences include: 

 lack of knowledge 

 the government’s failure to meet its heightened burden of proof 

 other constitutional arguments uniquely applicable to criminal cases (e.g. lack of fair 

notice or certainty) 

A share purchaser generally acquires all the corporate liabilities, including the environmental 

liabilities. In the case of an asset purchaser acquires the assets free of environmental liabilities 

by pre-closing regulatory non-compliance, various courts have held asset purchasers 

responsible for the mentioned types of environmental liabilities. Additionally, an asset 

purchaser may have ownership-based liability under the Comprehensive Environmental 

Response, Compensation and Liability Act or state statutes when acquiring contaminated real 

property. 

VIII.1. Liability for authorised activity 

Environmental liability can arise even in the course of authorised activities (e.g. operations 

subject to environmental permits) - but not in every cases: 

Several environmental statutes and the common law itself establish strict liability nature and 

can therefore give rise liability even for permitted operations. For example, the Comprehensive 

Environmental Response, Compensation and Liability Act imposes joint and several liability 

on potentially responsible parties to fund the clean-up of contaminated property regardless of 

whether the activities were permitted. However, the fact that activities are authorised may be 
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considered in allocation among potentially responsible parties. By contrast, Clean Air Act or 

Clean Water Act permits often provide a shield to the permittee for actions in compliance with 

the permit. The case law is not uniform regarding the scope of the permit shield for different 

Clean Air Act or Clean Water Act permits and it is important to include clear permit shield 

language in an individual permit. 

The liability of loan provider for environmental offences creates an interesting common law 

legal solution: 

In general the loan provider could be responsible for environmental damage, but some defences 

and exceptions may be available. Additionally, special loand provider liability insurance 

policies can cover the defaults. 

The justification of the liability based on that, the borrower bears the brunt of potential 

environmental exposure in a real estate or business transaction, its environmental 

representations in a credit agreement generally have a high threshold for breach. For example 

loan provider should review the agreement provisions and definitions – particularly the 

definition of ‘material adverse effect’ or its equivalent – to ensure that they have not made 

themselves vulnerable to liability for environmental offences under the contract. 
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CHAPTER IX 

 

THE EVOLUTION OF MODERN INTERNATIONAL WATER LAW (A BRIEF 

OVERVIEW) 

 

As result of a long evolution process, at present three main principles (pillars) demonstrate the 

character of modern international water law (as relative common view):80 

 

o The principle of equitable and reasonable utilization 

o The no-harm principle 

o The principle of cooperation 

 

To come near to the modern international law, according to the Statute of the International 

Court of Justice,81 the sources of the international law are: 

„international conventions, whether general or particular, establishing rules expressly 

recognized by the contesting states 

international customory law, as evidence of a general practice accepted as law 

 

the general principles of law recognized by civilized nations 

 

judicial decisions and the teachings of the most highly qualified publicists of the various 

nations, as subsidiary means for the determination of rules of law”82 

 

Additional the Statute of the International Court of Justice states „This provision shall not 

prejudice the power of the Court to decide a case ex aequo et bono if the parties agree thereto.”83 

 

IX.1. About the way of evolution of international water law 

Water law originated through the past two thousand years, and the generations of civilisations 

faced with the issue of water allocation and use and their legal aspects. 

 

After the break down of the early civilistaions with in those time high developed hydraulic 

techniques and with maintenance of water control systems (e.g. Egyptian, Mesopotamian), the 

next important stage was the flourent periode was the classical and post-classical systems of 

Roman water law. 

 

During the Roman period were taken distinction between private and public ownership of water 

(determined by the legal status of land) and the main components were: 

 

o Public supply of water 

o Water use rights 

o Right to divert water 

o Right to draw water and a right of access to water 

                                                           
80 For example in: Hildering, Antoinette: International Law, Sustainable Development and Water Management, 

Eburon Academic Publishers, Delft, The Netherlands, 2004, ISBN 90 5972 055 5, p. 44.  
81 http://legal.un.org/avl/pdf/ha/sicj/icj_statute_e.pdf 
82 Statute of the International Court of Justice, Article 38, 1. a-d 
83 Statute of the International Court of Justice, Article 38, 2. 
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o Distinction between uses of water for drinking and domestic purposes, watering of 

cattle, fishing and transportation, irrigation, industrial purposes, and navigation 

o Prevention of overflow 

o The prohibition of use of water by the right holder for the sole purpose 

o of damaging his neighbour 

o Protection of beneficial uses downstream 

 

The Roman law determinated the legal development not only in Europe but was influential in 

other continents as well. 

 

During the following centuries in response to experienced needs in different regions and 

throughout various sectors further legal methods, institutional solutions were developed (e.g. 

after 1815 and regulations on navigation). 

 

After the Second World War on several other issues were made agreements, bilateral 

conventions, treaties, etc.84 and also other international meetings and negotiations on water play 

importent role.85 At present more than 20 agencies, bodies and commissions are dealing with 

water in the frame of the Organisation of United States – mainly focusing on surface water 

issues. 

 

The allocation and use of water between states is mainly regulated by the principle of equitable 

and reasonable utilization. 

 

The principle of equitable and reasonable utilization of watercourses by states codified in the 

Watercourses Convention:86 

 

Watercourse states shall in their respective territories utilize an international watercourse in an 

equitable and reasonable manner. In particular, an international watercourse shall be used and 

developed by watercourse States with a view to attaining optimal and sustainable utilization 

thereof and benefits therefrom, taking into account the interests of the watercourse States 

concerned, consistent with adequate protection of the watercourse. 

 

Watercourse States shall participate in the use, development and protection of an international 

watercourse in an equitable and reasonable manner. Such participation includes both the right 

to utilize the watercourse and the duty to cooperate in the protection and development thereof, 

as provided in the present Convention. 

  

                                                           
84 Important efforts are (e.g.): the ILA Helsinki Rules, 1966., the UN Convention on the Protection and Use of 

Transboundary Watercourses and International Lakes (UNECE Convention, 1992.), the Convention on the 

Law of the Non-Navigational Uses of International Watercourses (UN Watercourses Convention, 1997.) and the 

ILA Berlin Rules on Water Resources (2004.) 
85 For example the World Water Forum: an event focusing on perceived issues surrounding water. It is hosted by 

the World Water Council and since 1977 takes place every three years. 
86 UN Watercourses Convention: Convention on the Law of the Non-navigational Uses of International 

Watercourses (New York, 1997), entered into force on 17 August 2014, Article 5. 

(https://treaties.un.org/doc/Treaties/1998/09/19980925%2006-30%20PM/Ch_XXVII_12p.pdf)  

https://en.wikipedia.org/wiki/World_Water_Council
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IX.2. About transboundary waters:87 

Transboundary waters means any surface or groundwaters which mark, cross or are located on 

boundaries between two or more states, wherever transboundary waters flow directly into the 

sea, these transboundary waters end at a straight line across their respective mouths between 

points on the lowwater line of their banks. 

 

The transboundary connection has a very important aspect to the legal instrument of 

environmental impact assessment (in short: EIA). Within the international cooperation based 

on the Convention on Environmental Impact Assessment in a Transboundary Context88 general 

obligation of States to carry out an environmental impact assessment of certain activities at an 

early stage of planning, and to notify and consult each other on all major projects under 

consideration that are likely to have a significant adverse environmental impact across 

boundaries. 

 

EIA process will be carried out on direct and indirect effects of the project on humans, fauna, 

flora, soil, water, air, climate, landscape, material assets and the cultural heritage. 

 

At present, an integrated impact assessment approach becomes immer more importance in the 

Europen Union’s sector policies as well. 

 

IX.3. New challenge in the twentieth century: pollution of ocean waters 

In the following chapter we present some of the most important steps for solving pollution 

problems related with international watercourses. 

 

As the twentieth century entered its third decade, significant oil pollution occured with vast 

increases in the use and the carriage of oil in waterborne transportation, oil slicks became a 

noticeable feature of ocean waters. 

 

The United States was the first to realize the dangers of oil pollution by discharge from ships, 

had pressed for a radical solution for this problem and as very first step at international level 

has made. 

 

At the invitation of the Government of the United States a preliminary conference of experts 

met at Washington on June 8, 1926,89 to consider questions relating to the pollution of navigable 

waters by oil, the object of the conference being to facilitate an exchange of views on technical 

matters and to consider the formulating of proposals for dealing with the problem of oil 

pollution of navigable waters through international agreement. 
 

                                                           
87 Formulated in the UN Convention on the Protection and Use of Transboundary Watercourses and international 

Lakes (UNECE Convention, 1992 (UNECE: United Nations Economic Commission for Europe) Article 1 (1) 
88 The Convention on Environmental Impact Assessment in a Transboundary Context (informally called the Espoo 

Convention) is a United Nations Economic Commission for Europe (UNECE) convention signed in Espoo, 

Finland, in 1991 that entered into force in 1997. At present, the treaty had been ratified by 44 states and the 

European Union. 
89 The Preliminary Conference on Oil pollution of Navigable Waters, Washington, USA, June 8-16, 1926. The 

governments participating in the Conference of: Belgium, Canada, Denmark, Great Britain, France, Germany, 

Italy, Japan, Netherlands, Norway, Spain and Sweden. 

(https://history.state.gov/historicaldocuments/frus1926v01/d120) 

https://en.wikipedia.org/wiki/Environmental_impact_assessment
https://en.wikipedia.org/wiki/United_Nations_Economic_Commission_for_Europe
https://en.wikipedia.org/wiki/Espoo
https://en.wikipedia.org/wiki/Finland
https://en.wikipedia.org/wiki/European_Union
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The Conference has reached an agreement on recommendations to the respective governments 

for adoption by international agreement (examples): 

 

o That the Governments concerned provide for a system of prescribed areas in waters off 

their coasts beyond territorial limits within which vessels shall not discharge crude, fuel 

or diesel oil or mixtures 

 

o That along coasts bordering the open sea, such areas shall not extend more than 50 

nautical miles from the coast (with except). 

 

o That the regulations adopted with respect to prescribed areas shall be applicable to all 

sea-going vessels other than war vessels, carrying crude, fuel or diesel oil, in bulk as 

cargo or as fuel for boilers or engines, due consideration being given to the special 

necessities of small vessels. 

 

o It is assumed that the naval authorities of each country will take the necessary measures 

to ensure that vessels classed as war vessels shall take every possible precaution to 

prevent oil pollution. 

 

o That each government agrees to use all reasonable means to require its vessels to respect 

all such areas. 

 

o That each government should carefully observe the operation and effect of the area 

system off its coasts, and exchange information thereon with the other interested 

governments. 

 

o That a central agency be established as soon as practicable for receiving, coordinating 

and circulating to the governments concerned information of interest relating to the 

system of areas, the establishment of which is suggested in the foregoing 

recommendations, the experience with that system, and other data deemed advisable. 

 

The recommendations were only partly adopted, but they did establish a framework for future 

measures against oil pollution.  

 

After several amendments of the convention based on the Preliminary Conference on Oil 

Pollution of Navigable Wate the next initiation for solving international ocean pollution was 

the the Convention on the High Seas in 1958.90 This convention is an international treaty which 

codifies the rules of international law relating to the high seas, and introduced several new 

concepts to the law of maritime boundaries including Exclusive Economic Zones. 

 

The treaty otherwise known as international waters and was one of four treaties created at the 

United Nations Convention on the Law of the Sea (UNCLOS). 

In the 1950s-1970s, the United States and other countries became increasingly concerned about 

the environmental impacts of human activities on the marine environment, including the 

uncontrolled disposal of wastes into the ocean. The Convention on the Prevention of Marine 

                                                           
90 Convention On The High Seas, Geneva, 29 April 1958. The treaty was signed on 29 April 1958 and entered 

into force on 30 September 1962. At present the treaty had been ratified by 63 states. 

(http://sedac.ciesin.columbia.edu/entri/texts/high.seas.1958.html) 

 

https://en.wikipedia.org/wiki/International_treaty
https://en.wikipedia.org/wiki/Exclusive_Economic_Zones
https://en.wikipedia.org/wiki/International_waters
https://en.wikipedia.org/wiki/United_Nations_Convention_on_the_Law_of_the_Sea
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Pollution by Dumping of Wastes and Other Matter of 1972 (known as the London Convention), 

is one of the first international agreements for the protection of the marine environment from 

human activities. 

The London Convention applies to the deliberate disposal at sea of wastes or other matter from 

vessels, aircraft, platforms and other man-made structures at sea, as well as to the deliberate 

disposal at sea of vessels, aircraft, platforms or other man-made structures themselves. The 

contracting parties agreed to control dumping by implementing regulatory programs to assess 

the need for, and the potential impact of, dumping. The Convention requires that contracting 

parties issue a permit for the dumping of wastes and other matter at sea, and generally prohibits 

the dumping of certain hazardous materials.    

Over time, the London Convention has been amended by banning ocean dumping of certain 

wastes and by promoting pollution prevention and sound waste management.  

Another type of pollution which states are required to prevent by the enactment of appropriate 

measures is that arising from the dumping of radioactive waste. 

 

The perils of nuclear pollution and the need for comprehensive regulation was leading to the 

Convention on the Liability of Operators of Nuclear Ships (Brussels, 1962) which imposes 

strict liability with a moderately high ceiling. (However, this merely focuses on mitigation after 

the fact.) 

 

A step toward curbing the pollutionitself was made in 1963 when the Nuclear Test Ban 

Treaty. 91 The Treaty prohibited all test detonations of nuclear weapons except for those 

conducted underground. 

 

At present in parallel with the mentioned pollution types and problems the plastic pollution is 

emerging as a top threat to ocean ecosystems. As in a recent document92 stated, by 2025, there 

could be 1 ton of plastic for every 3 tons of fish in the ocean and plastic debris affects nearly 

700 species worldwide through entanglement and ingestion, alters natural biological and 

chemical processes, provides a means for the introduction of toxins into the food web.93 

 

In the USA the Environmental Protection Agency (EPA) already recognizes that most trash that 

ends up in the ocean comes from land. The agency has developed the Trash Free Waters 

Initiative to reduce the amount of trash and litter that enters streams and rivers, lakes and bays, 

beaches and coastlines, and ultimately the world’s oceans to monitor the sources and end-life 

of trash. 

 

                                                           
91 Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water (PTBT) The Treaty 

was signed by the governments of the Soviet Union, United Kingdom, and United States in Moscow on 5 August 

1963 before being opened for signature by other countries. The treaty formally went into effect on 10 October 

1963. Since then, 123 other states have become party to the treaty. 
92 Michelle Bender: An Earth Law Solution to Ocean Plastic Pollution Oceans, Earth Law Center, March 9, 2018 

(https://www.earthlawcenter.org/blog-entries/2018/3/an-earth-law-solution-to-ocean-plastic-pollution#_edn1) 
93 Plastic is generally split into two categories: micro- and macro-plastics. Microplastics (e.g., pellets, granules) 

are smaller than 5 mm, found throughout the water column, and compose 95% of the plastics in the ocean. 

(Michelle Bender, supra) 

 

https://en.wikipedia.org/wiki/Nuclear_testing
https://en.wikipedia.org/wiki/Nuclear_weapon
https://en.wikipedia.org/wiki/Underground_nuclear_testing
https://en.wikipedia.org/wiki/Soviet_Union
https://en.wikipedia.org/wiki/United_Kingdom
https://en.wikipedia.org/wiki/United_States
https://en.wikipedia.org/wiki/Moscow
https://www.earthlawcenter.org/blog-entries/2018/3/an-earth-law-solution-to-ocean-plastic-pollution
https://www.earthlawcenter.org/blog-entries/?category=Oceans
https://www.earthlawcenter.org/blog-entries/2018/3/an-earth-law-solution-to-ocean-plastic-pollution
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These programs, laid down by EPA include outreach, education, research and partnerships, but 

fail to enforce change through their existing statutory authority (e.g. on regulations and 

initiatives). 

 

The European Union is also aware of the serious effects of plastic pollution: Actions on plastics 

already was identified as a priority in the EU Circular Economy Action Plan,94 to help European 

businesses and consumers to use resources in a more sustainable way. 

 

Currently the EU initiated a combined action for solving the problem both strategical and legal: 

The first-ever European Strategy for Plastics in a Circular Economy95 will transform the way 

plastic products are designed, used, produced and recycled in the EU. Better design of plastic 

products, higher plastic waste recycling rates, more and better quality recyclates will help 

boosting the market for recycled plastics. It will deliver greater added value for a more 

competitive, resilient plastics industry. 

In May 2018 the European Commission proposed new EU-wide rules96 to target the 10 single-

use plastic products most often found on Europe's beaches and seas, as well as lost and 

bandoned fishing gear. (Together these constitute 70% of all marine litter items.) 

 

The proposal is consistent with and complements the EU’s established legislation in the field  

of waste and water, in particular the Waste Framework Directive, the Directive on Packaging  

and Packaging Waste, Marine Strategy Framework Directive and the Urban Waste Water  

Treatment Directive. 

 

This proposal complements the Marine Strategy Framework Directive also in time, which 

requires the EU Member States to reach Good Environmental Status of marine waters by 2020.  

 

The proposa lays down that the objectives of the proposed Directive are: 

 

o To prevent and reduce the impact of certain single-use plastic products and fishing gear 

containing plastic on the environment and human health as well as to promote the 

transition to a circular economy with environment. 

 

o To achive friendly innovative business models, products and materials, thus 

contributing to the efficient functioning of the internal market. 

 

o Laying down definitions of single-use plastic products, fishing gear and the definition 

of producer for the purposes of establishing consumption reduction measures, product 

requirements and extended producer responsibility. 

 

                                                           
94 Communication from the Commission to the European Parliament, the Council, the European Economic and 

Social Committee and the Committee of the Regions: Closing the loop - An EU action plan for the Circular 

Economy, Brussels, 2.12.2015 (COM(2015) 614 final 
95 Communication from the Commission to the European Parliament, the Council, the European Economic and 

Social Committee and the Committee of the Regions: A European Strategy for Plastics in a Circular Economy, 

Brussels, 16.1.2018 (COM(2018) 28 final 
96 Proposal for a Directive of the European Parliament and of the Council on the Reduction of the impact of certain 

plastic products on the environment, Brussels, 8.5.2018 (COM(2018) 340 final, 2018/0172 (COD) 

(http://ec.europa.eu/environment/circular-economy/pdf/single-use_plastics_proposal.pdf) 

 

http://ec.europa.eu/environment/circular-economy/index_en.htm
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1516265440535&uri=COM:2018:28:FIN
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The proposed requirements requires the Member States: 

 

o to take the necessary measures to achieve a significant reduction in the consumption of 

food containers, cups for beverages that are single-use plastic products 

 

o to lay down restrictions on the placing on the market of certain single-use plastic 

products for which alternatives exist on the market 

 

o to lay down product design requirements for beverage containers that are single-use 

plastic products, to ensure that their caps and lids with a significant part made of plastic 

remain attached to the container during its use stage so that such waste does not leak 

into the environment 

 

o to lay down marking requirements for certain single-use plastic products to avoid that 

they are improperly disposed of, for example through flushing in toilets, to inform the 

consumers on the potential implications of inappropriate disposal of waste in terms of 

marine litter and the most appropriate waste management practices 

 

o to establish extended producer responsibility schemes for fishing gear containing plastic 

and certain single-use plastic products 

 

o to take measures to raise awareness about the impact of littering and inappropriate 

disposal of waste on the environment, in particular, the aquatic environment and about 

the available re-use and waste management options 

 

o to lay down the rules on penalties applicable to infringements of national provisions 

adopted pursuant to this Directive and shall take all measures necessary to ensure that 

they are implemented (the penalties provided for shall be effective, proportionate and 

dissuasive) 

 

o to set the framework for future evaluations of the proposed directive (the first evaluation 

is foreseen after 6 years after the directive’s transposition deadline) 

 

The Member States shall bring into force (transpose) the laws, regulations and administrative  

provisions necessary to comply with this directive 2 years after entry into force of the directive. 

 

In parallel with the implementation of the strategy and legal requirements the EU starts an EU-

wide pledging campaign for the uptake of recycled plastics and calls on stakeholders to come 

forward with ambitious voluntary pledges to boost the uptake of recycled plastics. 

 

Due the increasing diverse problems and conflict (even sometimes war conflicts) the water 

scarcity (the lack of fresh water resources) and the water demand we take a brief overview 

on the existing international cooperation in this field. 

 

The water scarcity affects every continent and was listed in 2015 by the World Economic 

Forum as the largest global risk in terms of potential impact over the next decade.97 One-thirds 

of the global population (2 billion people) live under conditions of severe water scarcity at least 

                                                           
97 World Economic Forum. 16 January 2015, Retrieved: 30 December 2017. 
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1 month of the year and half a billion people in the world face severe water scarcity all year 

round water scarcity.98 

 

In facing with this long-term world challenge, and follow the direct recommendation of the Rio 

Conference's Agenda 21, in 1994, the United Nations adopted the Convention to Combat 

Desertification in Those Countries Experiencing Serious Drought and/or Desertification, 

Particularly in Africa (UNCCD).99 

 

It is the only internationally legally binding framework set up to address the problem of 

desertification and linking environment and development to sustainable land management.  

The Convention addresses specifically the arid, semi-arid and dry sub-humid areas, known as 

the drylands, where some of the most vulnerable ecosystems and peoples can be found. 

The Convention’s 196 parties work together to improve the living conditions for people in 

drylands, to maintain and restore land and soil productivity, and to mitigate the effects of 

drought. The UNCCD is particularly committed to a bottom-up approach, encouraging the 

participation of local people in combating desertification and land degradation. The UNCCD 

secretariat facilitates cooperation between developed and developing countries, particularly 

around knowledge and technology transfer for sustainable land management. 

As the dynamics of land, climate and biodiversity are intimately connected, the UNCCD 

collaborates closely with the other two Rio Conventions: the Convention on Biological 

Diversity (CBD) and the United Nations Framework Convention on Climate Change 

(UNFCCC), to meet these complex challenges with an integrated approach and the best possible 

use of natural resources. 

In pursuing the objectives of this Convention, the Parties shall: 

  

o adopt an integrated approach addressing the physical, biological and socio-economic 

aspects of the processes of desertification and drought 

 

o give due attention, within the relevant international and regional bodies, to the situation 

of affected developing country Parties with regard to international trade, marketing 

arrangements and debt with a view to establishing an enabling international economic 

environment conducive to the promotion of sustainable development 

 

o integrate strategies for poverty eradication into efforts to combat desertification and 

mitigate the effects of drought 

 

o promote cooperation among affected country Parties in the fields of environmental 

protection and the conservation of land and water resources, as they relate to 

desertification and drought 

                                                           
98  Mesfin M. Mekonnen - Arjen Y. Hoekstra: Four billion people facing severe water scarcity 

(http://advances.sciencemag.org/content/advances/2/2/e1500323.full.pdf) 
99 United Nations Convention to Combat Desertification in Those Countries Experiencing Serious Drought and/or 

Desertification, Particularly in Africa (UNCCD), Paris, France, 17 June 1994 (entered into force in December 

1996). (https://www.unccd.int/sites/default/files/relevant-links/2017 01/UNCCD_Convention_ENG_0.pdf) 

More about the Convention: https://www.unccd.int/convention/about-convention 

 

https://www.unccd.int/sites/default/files/relevant-links/2017%2001/UNCCD_Convention_ENG_0.pdf
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o strengthen subregional, regional and international cooperation 

 

o cooperate within relevant intergovernmental organizations 

 

o determine institutional mechanisms, if appropriate, keeping in mind the need to avoid 

duplication 

 

o promote the use of existing bilateral and multilateral financial mechanisms and 

arrangements that mobilize and channel substantial financial resources to affected 

developing country 

 

National action programmes (NAPs) are the key instruments to implement the Convention. 

They are often supported by action programmes at sub-regional (SRAP) and regional (RAP) 

levels.  The NAPs are developed through a participatory approach involving various 

stakeholders, including relevant governmental offices, scientific institutions and local 

communities. They spell out the practical steps and measures to be taken to combat 

desertification in specific ecosystems. 

 

Since the adoption of the Strategy in 2007, many affected countries have started the process of 

aligning their national action programmes, in addition the alignment of the sub-regional and 

regional action programmes has also been initiated. 
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CHAPTER X 

 

THE LEGAL FRAMEWORK OF THE EUROPEAN UNION ON WATER (A BRIEF 

OVERVIEW) 

 

„Water is not a commercial product like any other but, rather, a heritage which must be 

protected, defended and treated as such.” 

 

(Preambel of the EU Water Framework Legislation)100 

 

 

Since its origin the European Union101 the Community and Member States are party to various 

international agreements containing important obligations on the protection of watercourses. 

 

Some examples: 

 

o Convention for the Protection of the Mediterranean Sea Against Pollution, signed in 

Barcelona on 16 February 1976 

 

o Protocol for the Protection of the Mediterranean Sea Against Pollution from Land-

Based Sources, signed in Athens on 17 May 1980 

 

o Convention on the Protection of the Marine Environment of the Baltic Sea Area, signed 

in Helsinki on 9 April 1992 

 

o Convention for the Protection of the Marine Environment of the North-East Atlantic, 

signed in Paris on 22 september 1992 

 

o Parallel with its embedding of international position water policies and legal 

requirements adopted within the European Union as well. 

 
 

X.1. Historical background:102 

EU water legislation is already well into its third generation. It initially arose between 1975 and 

1986 with Directives on such diverse topics as surface waters, bathing waters, discharges of 

hazardous substances in surface waters and ground water, or the quality required of shellfish 

waters, not to mention the probably single most important one such piece of legislation, on the 

quality of water intended for human consumption. 

During a second phase, from 1991, some of these initial Directives were revised, such as those 

pertaining to human consumption water and bathing waters, and others were adopted, dealing 

with urban waste water, nitrates, etc. 

                                                           
100 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a 

framework for Community action in the field of water policy (, Preambel, (1) 
101 Actually we don’t have respect for the changes on name of the European Union since its beginning 
102 More background information: http://ec.europa.eu/environment/water/index_en.htm 
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Some milestones of those legislation: 

 

o As origin of which date back to 1976 was the Council Directive 76/464/EEC of 4 May 

1976 on pollution caused by certain dangerous substances discharged into the aquatic 

environment of the Community. 

 

o Council Directive 80/68/EEC of 17 December 1979 on the protection of groundwater 

against pollution caused by certain dangerous substances. 

 

o Directive 91/271/EEC of 21 May 1991 concerning urban waste water treatment 

 

o Council Directive 91/676/EEC of 12 December 1991 concerning the protection of 

waters against pollution caused by nitrates from agricultural sources 

 

o Directive 98/83/EC of 3 November 1998 on the quality of water intended for human 

consumption 

 

As the conclusions of the Community Water Policy Ministerial Seminar in Frankfurt in 1988 

highlighted the need for Community legislation covering ecological quality. The Council in its 

resolution of 28 June 1988 asked the Commission to submit proposals to improve ecological 

quality in Community surface waters. 

 

The declaration of the Ministerial Seminar on groundwater held at The Hague in 1991 

recognised the need for action to avoid long-term deterioration of freshwater quality and 

quantity and called for a programme of actions to be implemented by the year 2000 aiming at 

sustainable management and protection of freshwater resources. 

 

On 10 November 1995, the European Environment Agency in its report ‘Environment in the 

European Union - 1995’ presented an updated state of the environment report, confirming the 

need for action to protect Community waters in qualitative as well as in quantitative terms. 

 

On 21 February 1996, the Commission adopted a communication to the European Parliament 

and the Council on European Community water policy setting out the principles for a 

Community water policy. 

 

X.2. The Legal basis of the Community’s water policy an legislation 

The legislation pertaining to water protection, thus a far from homogeneous ensemble definitely 

imbedded in the environmental policy of the EU.  

As set out in Article 174 of the Treaty, the Community policy on the environment is to 

contribute to pursuit of the objectives of preserving, protecting and improving the quality of the 

environment, in prudent and rational utilisation of natural resources, and to be based on the 

precautionary principle and on the principles that preventive action should be taken, 

environmental damage should, as a priority, be rectified at source and that the polluter should 

pay. 

 

The Consolidated Version of the Treaty on the Functioning of the European Union, Article 191 

definied: 
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Union policy on the environment shall contribute to pursuit of the following objectives: 

 

o preserving, protecting and improving the quality of the environment, 

o protecting human health, 

o prudent and rational utilisation of natural resources, 

o promoting measures at international level to deal with regional or worldwide 

environmental problems, and in particular combating climate change. 

The first objective, that of protection of the environment itself, can be described as “quasi-

exhaustive” in as much as it provides for “preserving, protecting and improving the quality of 

the environment.” 

Environmental policy, which also pursues an objective of “protecting human health”, to which 

water is essential, is thus ambivalent because it relies on an anthropocentric conception of the 

environment, and this even though the European Union also has a specific, albeit limited, 

competence in the area of public health. 

The third objective of environmental policy, which consists in the “prudent and rational 

utilisation of natural resources”, obviously encompasses water resources as one of its main 

concerns. 

And even the fourth objective of environmental policy, which consists in “promoting measures 

at international level to deal with regional or worldwide environmental problems (...)”, has 

strong connections with the EU’s waters, some of which belong to rivers which travel through 

the territories of several Member States and others to seas the subject-matter of regional treaties.  

X.3. The Water Framework Directive (shortly: WFD) 

As a framework legal act, the Water Framework Directive attempted to restructure a large part 

of the already existing EU water legislation and establish a framework for a water “policy” 

towards to the future and likewise makes an overreaching effort in making use of other relevant 

EU legislation, be it in the field of the environment or in other environmental protection, such 

as the Natura 2000 network. 

Another sign of the EU legislature’s efforts to organise a water policy can be found in the fact 

that the WFD provides strict rules in terms of the appraisal of the hydrological, biological and 

quantitative status of all kinds of water bodies existing on Member States territories and 

organises both initial analyses of those bodies of water as well as further monitoring. More 

actively related to the conduct of a policy are the provisions of the WFD which require Member 

States to adopt and implement river basin management plans, programmes of measures and to 

control point and diffuse sources of pollutants by a “combined approach.”  

One more major innovation, again at least at the EU level, is that of using the pricing of water 

as an economic instrument of protection of that important resource, providing enticement to the 

various users to behave in a wise fashion. Last but not least, the WFD lays down a series of 

objectives, the ultimate one of which is to reach a “good” status of all water bodies within the 

EU territory, a goal that was in principle required to be reached by 2015, albeit not without 

certain flexibilities. To this end, the WFD merged into its provisions the rules which had been 

set forth by prior Directives with respect to water quality and discharges into groundwater and 

surface waters.  
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In spite of the obvious very large ambition of the WFD, as can be gathered from the above 

snapshot of its contents, it has not substituted all prior existing water legislation, by far.  

The Water Framework Directive is the most comprehensive instrument of EU water policy. Its 

main objective is to protect and enhance freshwater resources with the aim of achieving good 

status of EU waters; its scope extends beyond lakes, rivers, and groundwaters to transitional 

and coastal waters.  

As the Preambel, (27) says: 

„The ultimate aim of this Directive is to achieve the elimination of priority hazardous 

substances and contribute to achieving concentrations in the marine environment near 

background values for naturally occurring substances.” 

The main tools to implement the Directive are the River Basin Management Plans (RBMPs) 

and the Programmes of Measures, which are prepared in 6-year cycles. The two Directives 

directly linked to the Water Framework Directive, the Groundwater Directive 103  and the 

Environmental Quality Standards Directive (the latter also called the Priority Substances 

Directive),104 follow from obligations under the Water Framework Directive and are directly 

relevant to the determination of the environmental objectives and standards specified under the 

Water Framework Directive (good chemical status, including groundwater bodies). 

The Floods Directive105 has been the catalyst for introducing a risk management approach in 

the dealings of Member States with significant floods across the EU. The ultimate tools to 

implement the Floods Directive are the Flood Risk Management Plans (FRMPs), which are to 

include the objectives and the measures necessary to meet them. The Directive allows a 

framework to be established for the assessment and management of flood risk, aiming at 

reducing the risk of flood damage, in particular its adverse consequences for human health, the 

environment, cultural heritage and economic activity. 

The importance of the fact that many projects related to water and water management and that 

many impacts on the water resource may fall within the ambit of general environmental law 

should not be discounted.  

A few of other environmental legislation have also relevance of legislation for water law, 

because many of the management plans, which require the Member States to adopt and 

implement, will themselves be subject to an assessment: 

Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on the 

assessment of the effects of certain plans and programmes on the environment requires that an 

                                                           
103 Directive 2006/118/EC of the European Parliament and of the Council of 12 December 2006 on the protection 

of groundwater against pollution and deterioration 
104 Directive 2008/105/EC of the European Parliament and of the Council of 16 December 2008 

on environmental quality standards in the field of water policy, amending and subsequently repealing Council 

Directives 82/176/EEC, 83/513/EEC, 84/156/EEC, 84/491/EEC, 86/280/EEC and amending Directive 

2000/60/EC of the European Parliament and of the Council 
105 Directive 2007/60/EC of the European Parliament and of the Council of 23 October 2007 on the assessment 

and management of flood risks. The Directive requires Member States to assess if all water courses and coast lines 

are at risk from flooding, to map the flood extent and assets and humans at risk in these areas and to take adequate 

and coordinated measures to reduce this flood risk. 
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environmental assessment shall be carried out for all plans and programmes, which, among 

others, are prepared for water management. In addition, according to the Annex I of the 

directive all such assessments (irrespective of whether they relate to water management or not, 

must identify the likely significant effects on the environment, “including on issues such as (…) 

water”. 

Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on 

the assessment of the effects of certain public and private projects on the environment provides 

that the environmental impact assessment (EIA) requires to be conducted within its scope “shall 

identify, describe and assess in an appropriate manner, in the light of each individual case (…) 

the direct and indirect effects of a project” on a number of factors, including water. According 

to the Annex I of the directive, among the types of project which are subject to an EIA are 

certain inland waterways and ports for inland-waterway traffic, trading ports, piers for loading 

and unloading connected to land and outside ports, groundwater abstraction or artificial 

groundwater recharge schemes, works for the transfer of water resources between river basins, 

waste water treatment plants, etc. 

Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on 

industrial emissions (integrated pollution prevention and control), is at the core of industrial 

environmental law, and (according to the Article 1) lays down rules designed to “prevent or, 

where that is not practicable, to reduce emissions into (…) water (…) in order to achieve a high 

level of protection of the environment taken as a whole”. 

One of the three types of damage which fall within the scope of the EU environmental liability 

regime established by the Directive 2004/35/CE of the European Parliament and of the Council 

of 21 April 2004 on environmental liability with regard to the prevention and remedying of 

environmental damage, is “water damage.” 

Directive 2004/35/CE applies, inter alia, to environmental damage caused by, and to any 

imminent threat of such damage occurring by reason of certain activities which include 

discharges into inland surface water and into groundwater which require prior authorisation 

under the applicable EU legislation, the discharge or injection of pollutants into surface water 

or groundwater and water abstraction and impoundment of water subject to prior authorisation. 

 

Remedying of such environmental damage, in relation to water, is achieved through the 

restoration of the environment to its baseline condition by way of primary, complementary and 

compensatory remediation. 

 

X.4. The institutional nature of the EU water legislation: Water protection structures, 

arrangement principles 

 

The structures for implementation determinated by the Water Framework Directive are, some, 

of a general nature, relying upon water management (1) at the most appropriate hydrological 

and administrative level and, for others, (2) specific to certain areas in need of reinforced 

protection. 

 

The most appropriate hydrological and administrative level: The river basin districts 

 

Member States must identify the basin districts located within their territories. Being the 

natural hydrological units of the relevant phenomenon, they are defined in a simple and 
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traditional way as the area of land from which all surfaces run-off flows through a sequence of 

streams, rivers and, possibly, lakes into the sea at a single river mouth, estuary or delta. 

 

Those districts are regrouped in river basin district (sometimes with transboundary 

consequencies). It is at the level of such river basin districts that the management of water 

resources should take place, and this is an innovation brought by the WFD. Appropriate 

administrative arrangements for the application of the rules of the WFD must thus be made 

individually within each river basin district, albeit in a coordinated way in each such basin and 

for the whole of it.  

 

River basins covering the territory of more than one Member State should be assigned to an 

international river basin district with respect to which there should be interstate cooperation. 

 

Each one of them is required to make the appropriate administrative arrangements within the 

portion of any international river basin district lying within its territory. (In practice, the duty 

of coordination is to a large extent satisfied by the pre-existing structures derived from the 

already exist international agreements.) 

In the case of river basin districts extending beyond the territory of the Union, the Member 

States are only bound, in addition, to applying the rules of the Directive on their own respective 

territories, to endeavour to establish appropriate coordination with the effected third countries. 

Certain areas in need of reinforced protection: Protected areas 

The Water Framework Directive considers certain aquatic environments or areas in a specific 

way in view of the reinforced protection which it provides for them as much as of that results 

from other European legislation. (This relates inter alia to waters used for the abstraction of 

water for human consumption providing more than 10m3 a day or serving more than 50 persons 

as well as to bodies of water intended for such future use.)  

The “framework” dimension of the WFD is confirmed by its relying for its own purposes upon 

certain areas designated for special protection under other directives providing for the 

protection of (e.g.) surface water and groundwater, for the conservation of habitats and species, 

as well as bathing waters or those deemed vulnerable for the purpose of urban waste-water 

treatment. 

 

For those areas in each river basin district, registers must be established, updated, and inserted 

in the river basin district management plan, and they must include maps showing the location 

of each protected area. 

 

Water protection instruments 

 

The Member States are required to apply water protection instruments laid by the Water 

Framework Directive: (1) systematic observation, (2) specific actions, (3) combined approach 

to discharges and (4) water pricing. 

 

Systematic observation of water bodies 

 

Based on the most appropriate hydrological and administrative level, each river basin district 

established in order to allow the most efficient implementation of substantive actions: analysis 
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of the characteristics of the river basins and of the impact of human activity, inventory of 

emissions, releases and losses of polluting substances, the reduction or suppression of which 

from surface waters build priority. 

 

An economic analysis of water services is conducted with respect to those associated with 

damage or negative impacts on the aquatic environment, taking into account long-term forecasts 

of supply and demand for water within the river basin district and, where appropriate, an 

estimation of the volume, price and costs associated with surfaces linked to water use, as well 

as of relevant investment. 

 

Organization of specific actions: Management plans and programmes of measures 
 

Member States actions rely on river basin district management plans within the context of which 

integrated programmes of measures are implemented. The management plans must include a 

summary of the programmes of measures, the objectives of which they nevertheless set forth, 

the preparation of both documents needs to be coordinated. 

 

Management plans 

 

A river basin management plan is established for each river basin district and includes relevant 

elements for implementing the applicable legislation, most notably the results of the above-

mentioned analyses. In addition to a general description of the characteristics of the river basin 

district and of the location of water bodies and of protected areas, the plan primarily includes a 

summary of the significant pressures and impacts of human activity on the status of surface 

waters and groundwater, a list of environmental objectives, a summary of the economic analysis 

and one of the programmes of measures.  

River basin district management plans and related works must be made available to the public, 

as well as their updates. Indeed, individuals and interested parties have a right to be actively 

involved in the implementation of the Directive and, in particular, in the production, review and 

updating of river basin management plans. 

 

Programmes of measures 

 

Programmes of measures do not have the same degree of specificity as the management plans 

since they may make reference to measures following from legislation adopted at national level 

and covering all of the territory of a Member State, or apply to all river basin districts or portions 

of international river basin districts within a Member State’s territory. 

 

In addition to the provisions required for the implementation of the WFD itself, those 

programmes include measures pertaining to the application of rules specific to bathing waters, 

wild birds, drinking water, major accidents, sewage sludge, plant protection products, nitrates 

of agricultural sources, in short, to any relevant legislations. 

 

Combined approach to discharges 

 

Discharges into surface waters are controlled by a “combined approach for point and diffuse 

sources”:106 

 

                                                           
106 Article 10 (1) and (2) 
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The combined approach for point and diffuse sources means: 

 

„1. Member States shall ensure that all discharges referred to in paragraph 2 into surface waters 

are controlled according to the combined approach set out in this Article. 

 

2. Member States shall ensure the establishment and/or implementation of: 

 

(a) the emission controls based on best available techniques, or 

(b) the relevant emission limit values, or 

(c) in the case of diffuse impacts the controls including, as appropriate, best environmental 

practices (set out in other directives)” 

 

 

Pricing of water 

 

The Water Framework Directive contemplates water pricing as an economic instrument of 

environmental protection, just as if an eco-tax was assessed on the supply of water to 

consumers. It does not require a strict internalisation of external environmental costs linked to 

the use of water, but instead leaves a margin of discretion to the Member States by providing 

rules based on the principle of recovery of the costs of water services: 

 

„Member States shall take account of the principle of recovery of the costs of water services, 

including environmental and resource costs, having regard to the economic analysis conducted 

according to Annex III, and in accordance in particular with the polluter pays principle.”107 

 

This rule implies beyond the polluter pays principle an user-pays principle, and thus an 

economic instrument and, for determining the appropriate level of pricing, the WFD requires 

that an economic analysis of water use is undertaken in each river basin so as to provide the 

necessary information in order to ascertain its full economic costs.  

Member States may in so doing have regard to the social, environmental and economic effects 

of the recovery as well as the geographic and climatic conditions of the region or regions 

affected.108 

As softening of the mandatory character, the contribution must be “adequate”, which leaves the 

Member States with a margin of discretion inconsistent with a true economic instrument that 

would be implemented in a rigorous way. 

 

 

The Fitness Check of the EU Water Legislation 

 

The Fitness Check of the EU Water Legislation 109  is a comprehensive policy evaluation 

assessing whether the current regulatory framework for a policy sector is “fit for purpose” as 

per the Better regulation guidelines.110  

                                                           
107 Article 9 (1) 
108 Article 9 (1) 
109 https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-5128184_en 
110 https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-

how/better-regulation-guidelines-and-toolbox_en 
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The fitness check will evaluate this Directive, two other Directives directly linked to it: 

Directive 2006/118/EC on Groundwater and Directive 2008/105/EC on Quality Standards, and 

the Floods Directive (2007/60/EC), which has been the catalyst for introducing a risk 

management approach to water floods across the EU. 

The goal is to assess the effectiveness, efficiency, coherence, relevance and EU added value of 

EU Water Legislation, thus promoting better/smarter legislation, making it more responsive to 

current and future challenges as well as helping improve implementation. 

The better regulation guidelines set out the principles that the European Commission follows 

when preparing new initiatives and proposals and when managing and evaluating existing 

legislation. The guidelines apply to each phase of the law-making cycle. 

The better regulation toolbox contains more detailed advice on how to: 

 apply general principles of better regulation 

 carry out impact assessments 

 identify impacts 

 prepare proposals, implementation and transposition 

 monitor the application of an intervention 

 carry out evaluations and fitness checks 

 consult stakeholders 

 apply methods, models, costs and benefits 

EU freshwater policy has already been subject to a Fitness Check in 2012 which included the 

assessment of the first River Basin Management Plans in accordance with Water Framework 

Directive. 

Recently further Fitness Check procedures are carry on and will cover the performance of the 

mentioned key directives in all Member States and over the whole lifespan of the Water 

Framework Directive and the Floods Directive. 
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CHAPTER XI 

 

WATER LAW AND CRIMINAL LAW: PROTECTION OF THE ENVIRONMENT 

THROUGH CRIMINAL LAW 

 

Environmental crime covers acts that breach environmental legislation and cause significant 

harm or risk to the environment and human health. The most known areas of environmental 

crime are the illegal emission or discharge of substances into air, water or soil, the illegal trade 

in wildlife, illegal trade in ozone-depleting substances and the illegal shipment or dumping of 

waste. Environmental crimes cause significant damage to the environment in Europe and the 

world. At the same time they provide for very high profits for perpetrators and relatively low 

risks of detection. Very often, environmental crimes have a cross border aspect. Environmental 

crime is a serious and growing problem that needs to be tackled at European level. 

In the past and at present both, the problem of environmental crime has been discussed in many 

international and European forums for many years. Building on this work, the European 

Commission adopted a proposal for a directive 111  aiming to ensure the protection of the 

environment through criminal law. 

There are some environmental criminal liability models available in the world. In the following 

chapter we present the European Union’s continental law model and additional some 

information on the USA common law liability regime. 

 

 

XI.1. The European Union’s regulation on the protection of the environment through 

criminal law 

 

In general: 

 

Since the Community is concerned at the rise in environmental offences and at their effects, 

which are increasingly extending beyond the borders of the Member States in which the 

offences are committed. Such offences pose a threat to the environment and therefore call for 

an appropriate response, because experience has shown that the existing systems of penalties 

have not been sufficient to achieve complete compliance with the laws for the protection of the 

environment. 

 

The EU is aware of such compliance can and should be strengthened by the availability of 

criminal penalties, which demonstrate a social disapproval of a qualitatively different nature 

compared to administrative penalties or a compensation mechanism under civil law. 

  

The directive obliges Member States to provide for criminal penalties in their national 

legislation in respect of serious infringements of provisions of Community law on the protection 

of the environment. This directive creates no obligations regarding the application of such 

penalties, or any other available system of law enforcement, in individual cases. 

 

                                                           
111 Directive 2008/99/EC of the European Parliament and of the Council of 19 November 2008 on the protection 

of the environment through criminal law 
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The directive is without prejudice to other systems of liability for environmental damage under 

Community law or national law. 

 

In detail: 

 

In the wide frame of establishing deffences the Member States shall ensure that the following 

conduct constitutes a criminal offence, when unlawful and committed intentionally or with at 

least serious negligence:112 

 

o the discharge, emission or introduction of a quantity of materials or ionising radiation 

into air, soil or water, which causes or is likely to cause death or serious injury to any 

person or substantial damage to the quality of air, the quality of soil or the quality of 

water, or to animals or plants 

 

o the collection, transport, recovery or disposal of waste, including the supervision of such 

operations and the after-care of disposal sites, and including action taken as a dealer or 

a broker (waste management), which causes or is likely to cause death or serious injury 

to any person or substantial damage to the quality of air, the quality of soil or the quality 

of water, or to animals or plants 

 

o the shipment of waste, where this activity falls within the scope of Article 2(35) of 

Regulation (EC) No 1013/2006 (14 June 2006) on shipments of waste 

 

o the operation of a plant in which a dangerous activity is carried out or in which 

dangerous substances or preparations are stored or used and which, outside the plant, 

causes or is likely to cause death or serious injury to any person or substantial damage 

to the quality of air, the quality of soil or the quality of water, or to animals or plants 

 

o the production, processing, handling, use, holding, storage, transport, import, export or 

disposal of nuclear materials or other hazardous radioactive substances which causes or 

is likely to cause death or serious injury to any person or substantial damage to the 

quality of air, the quality of soil or the quality of water, or to animals or plants 

 

o the killing, destruction, possession or taking of specimens of protected wild fauna or 

flora species, except for cases where the conduct concerns a negligible quantity of such 

specimens and has a negligible impact on the conservation status of the species 

 

o trading in specimens of protected wild fauna or flora species or parts or derivatives 

thereof, except for cases where the conduct concerns a negligible quantity of such 

specimens and has a negligible impact on the conservation status of the species 

 

o any conduct which causes the significant deterioration of a habitat within a protected 

site 

 

o the e production, importation, exportation, placing on the market or use of ozone-

depleting substances. 

 

                                                           
112 According to Article 3 
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The Member States shall ensure that inciting, aiding and abetting the intentional conduct 

referred to in Article 3 is punishable as a criminal offence.113 

 

As introducing penalties, the Member States shall take the necessary measures to ensure that 

the offences referred to in Articles 3 and 4 are punishable by effective, proportionate and 

dissuasive criminal penalties.114 

 

Establishing liability of legal persons115 the Member States shall ensure that legal persons can 

be held liable for offences referred to in Articles 3 and 4 where such offences have been 

committed for their benefit by any person who has a leading position within the legal person, 

acting either individually or as part of an organ of the legal person, based on: 

 

o a power of representation of the legal person 

 

o an authority to take decisions on behalf of the legal person 

 

o an authority to exercise control within the legal person 

 

Member States shall also ensure that legal persons can be held liable where the lack of 

supervision or control, by a person has made possible the commission of an offence referred to 

in Articles 3 and 4 for the benefit of the legal person by a person under its authority. 

 

Liability of legal persons shall not exclude criminal proceedings against natural persons who 

are perpetrators, inciters or accessories in the offences referred to in Articles 3 and 4. 

 

 

The Council Conclusions on countering environmental crime (8 December 2016) 116  have 

recognised the role of IMPEL in countering Environmental Crimes, but a common definition 

of water crimes is a challenging task. Furthermore, water-related crimes are often recoded under 

other offences – like fraud, corruption, trafficking, falsification of documents, terrorism – for 

the absence of a systematic analytical approach. 

 

The nature and extent of these kinds of activities is still relatively unknown. Based on this 

background, this proposal aims at increasing knowledge on water crimes, engaging the IMPEL 

Community in a project aimed at collecting and sharing information about the topic, its 

presence, its perception and management at competent authorities. 

 

Brief overview on he Council Conclusions on countering environmental crime: 

The document invites the Member States: 

To provide law enforcement and other relevant authorities with sufficient capacity to detect and 

investigate offences against the environment in a timely manner and bring their perpetrators to 

justice, and consider the potential added value of establishing specialised police units as well 

as extending the expertise of forensic and other scientific units to cover 

                                                           
113 Article 4 
114 Article 5 
115 Article 6 
116  Council Conclusions on countering environmental crime, Council conclusions (8 December 2016) 

(http://data.consilium.europa.eu/doc/document/ST-15412-2016-INIT/en/pdf) 

http://data.consilium.europa.eu/doc/document/ST-15412-2016-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-15412-2016-INIT/en/pdf
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the investigation and examination of environmental offences. The specialisation of prosecutors 

at both national and regional level as well as of judges, in accordance with national law and 

practice, could also be considered. 

 

To coordinate activities related to fighting environmental crime at national level, including  

among law enforcement, customs, environmental and administrative authorities, by involving  

all relevant multidisciplinary actors, clearly defining their roles and ensuring a secure system  

for actively sharing information between these actors. 

 

To increase the focus on education and training for law enforcement authorities and the 

judiciary in the field of fighting environmental crime at both national and international level. 

 

Invites the european commission to monitor the effectiveness of EU legislation in the field of 

countering environmental crime, to support cooperation between the relevant partners, such as 

Member States, EU agencies, in particular Europol and Eurojust, as well as INTERPOL. 

On 30 May 2017 the IMPEL launched a new survey of its members seeking to understand the 

main challenges to good implementation of EU environmental law including environmental 

crimes. 

The IMPEL prepared a Questionnaire on Water Crimes in Europe Protecting the water sector 

from criminal offences.117 

The survey requires basic information on the respondent ministries of the Member States with 

a self-assessment on the degree of knowledge of offences in the water sector: information on 

specific legislation, documents, data, etc. 

 

For the purpose of the survey the following definitions will be used: 

 

Water crime is defined here as any punishable contravention or violation of the limits on human 

behaviour as imposed by national criminal legislation, against surface, and ground water, or 

against water services. water crime definition include also as any intentional act that can 

potentially harm or damage the water. 

 

Water related crime includes any punishable contravention or violation of the limits on human 

behaviour as imposed by national criminal legislation, which uses surface, and ground water, 

or water services, as a mean for committing other crimes 

 

Water theft carried out by the consumers of the water supply system to provide an economic 

advantage through a physical alteration of the water supply system defined as unlawfully taking 

or obtaining of property with the intent to permanently withhold it from a person or organization 

without consent and without the use of force, threat of force or violence, coercion or deception. 

 

Water fraud composed by fiscal artifices aimed to adulterate the water consumption registration 

and to reach an illicit gain, where fraud is defined as obtaining money or other benefit, or 

evading a liability through deceit or dishonest. 

 

                                                           
117 April 2018, Draft 1.2 (https://goo.gl/forms/hsJgX8PojqOqUaN23) 
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Water organized crime, as the activity of criminal organisations that have taken the control over 

management of the water within a territory, where the crime of organized crime is defined as 

participating in the activities of an organized criminal group. 

 

Water terrorism intended like the existence of terrorist plans aimed to attack the water sectors, 

where the crime of terrorism is defined as participating in the activities of a terrorist group or 

other individual or group acts related to terrorist offences. 

 

Water cyber attacks that occur with the intrusion in the cyber system, manipulation of 

information or networks, data destruction, etc., where the cyber-attacks is defined as 

unauthorized access to, interception of, interference with, or misuse of computer data or 

computer systems. 

 

The survey will contribute to the development of an EU Water Crimes Threat Assessment. 

 

XI.2. The USA common law liability regime118 

 

Environmental crime is a relatively new concept in U.S. and international law; thus, it is still 

being defined. 

 

In a general sense, an environmental crime is any violation of an environmental regulation for 

which criminal liability may be imposed. 

 

Almost all of the major environmental regulations in the United States contain provisions that 

establish criminal liability under certain circumstances, and most of these liability provisions 

are mirrored in state statutes. Criminal enforcement of environmental regulations is currently 

used in only the most egregious of cases, where the actual or potential damages are excessive 

or where the violator is a repeat offender. Although criminal enforcement actions are mainly 

taken to deter future misconduct by the individuals charged, their greater impact may be to deter 

those who are contemplating similar offenses. 

 

Environmental crimes can be perpetrated at any legal level. They may arise out of violations of 

international, federal, or state laws. Prosecutors can bring charges for such violations at each of 

these levels. In international cases, USA attorneys prosecute violations of federal laws drawn 

from Treaty provisions. On the local level, state or district attorneys can file charges based on 

state or local environmental regulations.  

Environmental crimes typically involve the unauthorized disposal of hazardous material or 

discharge of pollutants into the air, water, or ground. In order for such activity to be deemed 

criminal, the government must usually be able to show that the discharge was not accidental. 

Most criminal laws require that a prosecutor demonstrate the defendant was aware of the 

activity for which the charge was filed. Because this requirement is not clearly specified in 

many environmental statutes, the government has had some difficulty successfully prosecuting 

environmental crimes. The more extreme the violation, however, the easier it becomes to prove 

in a court of law that the action should be considered criminal. Several environmental statutes 

                                                           
118 More: http://www.pollutionissues.com/Ec-Fi/Environmental-Crime.html 

http://www.pollutionissues.com/knowledge/Regulation.html
http://www.pollutionissues.com/knowledge/Environmental_law.html
http://www.pollutionissues.com/knowledge/Misconduct.html
http://www.pollutionissues.com/knowledge/Authorization.html
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have established a special category of criminal liability in which the "knowing endangerment" 

of people or the environment has occurred. 

The USA Environmental Protection Agency (EPA) is responsible for coordinating all 

environmental protection actions at all levels in the United States. Although the EPA is the 

federal agency that most frequently investigates environmental crimes, the Congress has not 

granted it the power to prosecute environmental crimes. Instead, after an agency official has 

determined that the violation of an environmental regulation is potentially criminal in nature, 

EPA issues a recommendation to the USA Department of Justice that charges should be filed 

against the violator. 

After investigating the cases, an USA attorney uses prosecutorial discretion in deciding whether 

or not to proceed with a criminal case. Several factors are important to the prosecutor in 

deciding whether the behavior should be considered criminal, including the severity of the 

actual or potential damages, whether intent has been shown, whether the violator was 

cooperative, and whether there is a history of similar violations. If the prosecutor decides to file 

charges, the defendant has the same constitutional rights and protections that are provided in 

any criminal case. 

Major Criminal Cases in 2015 related to the water sector in the USA (examples):119 

 

In 2015 big cases were often tied to individual conduct, and that conduct resulted in 

incarceration of over 129 years, plus individual and corporate fines over $88.0 million, with an 

additional $4 billion in court ordered environmental projects and $112 million in restitution. 

 

West Virginia Oil and Gas Company Fined $600,000 for Criminal Violations of Clean Water 

Act: 

The Trans EnergyTrans Energy, Inc., an oil and gas exploration company based in Pleasants 

County, W. Va., was sentenced on April 22, 2015, to two years of probation and ordered to pay 

fines totaling $600,000 after the company admitted to multiple violations of the Clean Water 

Act in connection with its natural gas drilling activity. 

Trans Energy pleaded guilty in October 2014 to three counts of Negligent Discharge of 

Pollutants without a Permit by unlawfully dumping pollutants into Marshall County waterways. 

Seeking to capitalize on West Virginia’s Marcellus Shale natural gas resources, Trans Energy 

discharged rock, sand, soil and stone into streams to build large impoundments, or reservoirs, 

to supply water for drilling activity at nearby well sites. 

Trans Energy also failed to properly train and supervise its employees and relied upon 

unsubstantiated representations of a nearby property owner to determine whether 

environmental laws were being followed. 

                                                           
119 https://www.epa.gov/enforcement/2015-major-criminal-cases 

More about environmental crimes in the USA: Environmental Crimes: Federal & State Cases 

http://libraryguides.law.pace.edu/c.php?g=319401&p=2134065 

 

http://www.pollutionissues.com/knowledge/United_States_Environmental_Protection_Agency.html
http://www.pollutionissues.com/knowledge/United_States_Department_of_Justice.html
https://www.epa.gov/enforcement/2015-major-criminal-cases
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The Clean Water Act prohibits the discharge of pollutants from a point source into the waters 

of the United States without a permit. Discharges of dredged or fill material into waters of the 

United States are prohibited unless authorized by the U.S. Army Corps of Engineers. 

Energy Production Company Pleads Guilty to Clean Water Act Violation: 

XPLOR Energy Offshore Storage TanksXPLOR Energy SPV-1, Inc., an Oklahoma corporation 

residing in Texas, was sentenced on March 4, 2015, for violating the Clean Water Act. 

The company agreed to pay a total monetary penalty of $3.1 million and serve a three-year term 

of probation. 

From about 1997 until 2011, XPLOR operated an offshore oil and natural gas extraction 

platform in the Gulf of Mexico’s Breton Sound. As part of the production process, XPLOR had 

to dispose of the pollutant known as “produced water” or “brine.” In November 2011, another 

corporation took over ownership and operation of XPLOR. The new owner immediately 

reported that the platform was continuously discharging produced water. 

An investigation revealed that XPLOR had knowingly discharged produced water into waters 

of the U.S. without a permit. XPLOR’s intentional failure to make repairs to faulty lines resulted 

in a total monetary savings or gain to the company in the amount of about $1,550,000. 

Louisiana Man Sentenced for Criminal Discharge of Pollutants into Gulf of Mexico Inlet: 

Area of DischargeAn oilfield production company employee pleaded guilty and was sentenced 

July 16, 2015, for dumping polluted water into West Cote Blanche Bay, off the Louisiana coast. 

Brian Osborn operation manager pleaded guilty in Lafayette federal court to one count of 

negligent discharge of pollutants. He was then sentenced to one day in prison and one year of 

supervised release and was ordered to perform 200 hours of community service. 

According to court evidence, Gulfport Energy discharged produced water into West Cote 

Blanche Bay from June 2011 until March 2012. Produced waters result from separating oil from 

drainage fluids and should be disposed of via barge, injection well or other approved method. 

As Gulfport Energy Corporation’s platform operation manager, Osborn was aware of the 

problem but failed to address it in a timely manner. In October 2014, Gulfport Energy pleaded 

guilty and was sentenced on one count of negligent discharge of pollutants. The company was 

ordered to pay $1.5 million in fines and community service. 

Drilling Operator Sentenced for Environmental and Maritime Crimes in Alaska: 

Noble Drilling Unit KullukOn December 19, 2014, Noble Drilling, LLC was sentenced in U.S. 

District Court in Anchorage for committing eight felony environmental and maritime crimes 

arising out of its operation of the drill ship Noble Discoverer and the drilling unit Kulluk. Noble 

will pay $12.2 million dollars in fines and community service and serve a four year period of 

probation during which time it must implement a comprehensive Environmental Compliance 

Plan. 

Noble’s parent corporation, Noble Corporation plc, headquartered in London, England, will 

also implement an Environmental Management System for all of its mobile offshore drilling 
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units worldwide. During the 2012 drilling season, the Kulluk and the Noble Discoverer made 

several port calls in Washington and Alaska on their way to a drilling site in the Chukchi Sea. 

The Kulluk broke free from its tow in bad weather and ultimately ran aground off the coast of 

Unalaska. The Noble Discoverer was towed from Dutch Harbor to Seward due to failures with 

its main engine and other equipment. 

Hawaii Firm to Pay $1 Million for Criminal Harbor Discharge: 

Matson Terminals, Inc., the owner of Matson Terminal Molasses Spill into Ocean off Hawaiian 

Island Coast was sentenced in U.S. District Court in Honolulu to pay a $400,000 fine plus 

restitution of $600,000 based on previously entered guilty pleas to two criminal charges of 

unlawfully discharging molasses into Honolulu Harbor. 

The restitution will be divided equally to support coral protection programs and beach clean-

ups. According to information provided to the court, Matson Terminals loaded molasses from 

storage tanks into ships in Honolulu Harbor. From at least September 9, 2013, continuing to 

September 10, 2013, Matson discharged about 233,000 gallons of molasses into the harbor 

without authorization. Matson had been aware of a 2012 state report which noted that the 

pipeline in question was leaking molasses. The discharge caused or contributed to the death of 

an estimated 25,000 fish. 

Dairy Company Owner Sentenced for Illegal Discharge: 

Waste Lagoon Overflowing at Tap Root DairyWilliam “Billy” Franklin Johnston, owner of one 

of North Carolina’s largest dairy farms, was sentenced on April 30, 2015, to four years of 

probation, six months of which will be spent in home detention, and ordered to pay a $15,000 

fine for his role in the illegal discharge of cow feces into the French Broad River. Tap Root 

Dairy, LLC, was fined $80,000, placed on four years’ probation and required to abide by a 

comprehensive environmental compliance plan. 

Each year, Tap Root disposes millions of pounds of solid and liquid animal waste, which are 

considered pollutants under the Clean Water Act. On December 4, 2012, 11,000 gallons of cow 

feces and other material spilled from waste containment lagoons into the French Broad River, 

which supplies drinking water to more than one million people and is frequently used for 

swimming and other recreational activities. 

In 2012, North Carolina listed the French Broad River from Mud Creek to NC Highway 146 as 

“impaired” for fecal coliform bacteria. Tap Root is located along this impaired section of the 

French Broad River. 

Duke Energy Subsidiaries Sentenced for Criminal Violations of Clean Water Act: 

Against Duke Energy Corporation, the owner of Duke Energy Coal Ash Spill three subsidiaries 

of were sentenced in federal court for multiple criminal violations of the Clean Water Act. 

Duke Energy Business Services LLC, Duke Energy Carolinas LLC, and Duke Energy Progress, 

Inc. were sentenced five years’ probation for each charged count; fined $68 million; and will 

pay $34 million for environmental projects in North Carolina and Virginia. 
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In the plea agreement, the defendants admitted that they had unlawfully failed to maintain 

equipment at the Dan River and Cape Fear facilities and unlawfully discharged coal ash and/or 

coal ash wastewater from impoundments at the Dan River, Asheville, Lee, and Riverbend 

facilities.  The fine that Duke has agreed to pay would be one of the largest ever levied under 

the landmark Clean Water Act. 
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CHAPTER XII 

EMERGING NEW TRENDS AND CHALLENGES 

XII.1. Integrating environmental (inclusive water) policy into directly related other sectors 

(connections and challenges) 

Preliminary: 

Since 1957 in general, the Community strategy based on a vertical approach: deeping the 

cooperation among the Member States, deeping the cooperation within each common sectors. 

The Cardiff process is designed to introduce a horizontal approach of deeping to the 

environmental policy by incorporating it into all (or minimum into the more significant) 

Community policies. 

 

Since the years of mid-70s more and more policies and studies stressed the importance of 

integrating environmental protection into other sector policies as requirement to achieve 

efficient environmental policies and activities, with a view to promoting sustainable 

development. 

 

This need points out that most environmental problems have their origins (the most 

environmental impact) in sectors such as agriculture, transport, energy, industry, trade, regional 

development and fisheries that it is in those areas where solutions must be found. It says that 

the aim is to set out some practical steps for implementing the integration principle, which it 

sees as requiring a strong commitment from all (or minimum more) institutions. 

 

Environmental policy integration is the process of placing environmental considerations at the 

heart of decision making in other sectoral policies. Environmental objectives, therefore, become 

central to the decision-making process relating to a particular sector rather than being pursued 

separately through purely environmental policy instruments. Actions at this level are therefore 

essential to promote integration. 

 

As an exemplary engagement, in this chapter we show the callenge and efforts of the European 

Union to achieve efficiency of its environmental policy due integration into other sector 

policies. 

 

The strategy of the European Union for integrating Environmental Policy into other EU 

Sectoral Policies 

 

The idea of integrating environmental considerations into other EU sectoral policies was firstly 

explicitly identified as a key objective in an European Commission’s Communication of 

1980.120 

 

In this document, the Commission stated that priorities should include: measures designed to 

give greater consistency between the exigencies of environmental policy and those of other 

                                                           
120  The European Commission: Progress made in connection with the environment action programme and 

assessment of the work done to implement it, Communication from the Commission to the Council. COM (80) 

222 final, 7 May 1980. 
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policies, such as agricultural policy, regional policy, energy policy and transport policy by 

dovetailing environmental policy into those policies more effectively. 

 

This passage became the forerunner to the EU’s third Environmental Action Programme (1982-

1986), which placed integration at the top of its list of items declared to be important. 

 

The fourth Environmental Action Programme (1987-1991) proposed developing internal 

procedures and practices to ensure integration routinely in relation to other policy areas. 

 

The integration principle was given force of law in the European Community by the Single 

European Act (1986), which included it among the general principles of the Community’s 

environmental policy. 

 

It was further strengthened by the 1992 Maastricht Treaty which restated it: Environmental 

protection requirements must be integrated into the definition and implementation of other 

Community policies. 

 

This Treaty revision was reflected in the fifth Environmental Action Programme, Towards 

Sustainability, which shifted its focus from environmental problems to addressing the 

fundamental causes of environmental degradation, giving special attention to integration in five 

target sectors: agriculture, transport, tourism, energy and industry. 

 

(Meanwhile, it is interesting to note, that outside of EU Directorate General Environment only 

few actions have been taken to implement the principle until 1998.) 

On the initiative of the Swedish government, the Luxembourg European Council121 called on 

the Commission to put forward a strategy for implementing Article 6 of the consolidated EC 

Treaty, which states that environmental protection is to be integrated into the definition and 

implementation of all Community activities and policies. 

This led to the Cardiff Process, in a Commission Communication document: A strategy for 

integrating environment into EU policies:122  

 

The document set out practical steps for implementing the integration principle within the three 

EC institutions: the Commission, the Council and the Parliament. 

 

Three sectoral Councils (Agriculture, Transport and Energy) were to start the process, by now 

known as the ‘Cardiff Process’, and initial reports on progress were to be submitted to the 

Vienna European Council in December 1998. 

 

Subsequent Summits in Vienna and Cologne (December 1998 and June 1999) extended the list 

of Councils to cover Development, Internal Market and Industry, and Fisheries, General Affairs 

and ECOFIN (predominantly involving economic/finance Ministers). 

 

In light of the criticisms: the Cardiff Process soon lost credibility and momentum. By 2001 the 

process was faltering. Enthusiasm had dropped so low that serious questions were being asked 

about whether Cardiff should continue and if so in what form? 

                                                           
121 The European Council meeting in Luxembourg on 12 and 13 of December 1997 
122  Commission Communication: A Strategy for Integrating Environment into EU policies - Partnership for 

Integration, Cardiff, June 1998 (COM (98) 333 final) 
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The first annual Cardiff stocktaking report was eventually adopted in June and it took the form 

of a Commission Working Document.123 

 

The stocktaking concluded (as negative side) that the Cardiff Process had produced mixed 

results. On the positive side, it had helped bring about concrete improvements in some sectors 

– for example the Commission’s initiatives on renewable energy and energy efficiency as well 

as the 2003 and 2004 Common Agricultural Policy (CAP) reform. 

 

However, a general lack of consistency was identified alongside the lack of political 

commitment in some sectors. The report concluded, that the Cardiff Process has failed to 

deliver fully on expectations and emphasized the slow pace of progress with implementing the 

strategies since many of the low „hanging fruits” of integration „have already been picked”.124 

 

XII.2. The challenge of groundwater managment125 

In general: 

 

Legal frameworks play a crucial role for effective groundwater governance. They provide the 

basis and starting point for policy development and they turn policy decisions into rights and 

obligations. 

 

Historically water legislation has focused on surface water resources, among other reasons 

because the state of groundwater is unseen, the resource is ubiquitous and aquifer systems 

respond over time creating less immediate regulatory pressures. Groundwater legislation has 

lagged behind. In many countries it remains fragmented, incoherent or simply ignored. 

 

The legal framework for groundwater management should provide answers to key questions 

such as: who can access groundwater, where, for which purposes and under which conditions? 

How are aquifers protected against depletion and pollution? According to which criteria are the 

finite resources of non-recharging aquifers to be allocated and protected? Which kind of 

                                                           
123 Commission Working Document Integrating environmental considerations into other policy areas a stocktaking 

of the Cardiff Process, Brussels, 01.06.2004 (COM (2004) 394 final) 
124 „The processes set in place over the past few years have led to environmental improvements in several sectors. 

However, the pace of progress towards further environmental integration would be boosted if all sectors 

implemented commitments made over the past five years. This will be a difficult process: the ‘low hanging fruits’ 

of integration have already been picked, future efforts to reverse persisting unsustainable trends will need to focus 

increasingly on structural reforms, which may generate tensions with established interest groups in the sectors 

concerned.” Commission Working Document, Page 3 

 
125 More about this issue: Kerstin Mechlem: Groundwater Governance - A Global Framework for Country Action 

- Legal And Institutional Frameworks, Thematic Paper 6, Rome, June 2012 

(http://www.groundwatergovernance.org/fileadmin/user_upload/groundwatergovernance/docs/Thematic_papers/

GWG_Thematic_Paper_6.pdf) 

Groundwater Governance - A Global Framework for Action (2011-2014) is a joint project supported by the Global 

Environment Facility and implemented by the Food and Agriculture Organisation of the United Nations (FAO), 

jointly with UNESCO's International Hydrological Programme, the International Association of Hydrologists and 

the World Bank. The project is designed to raise awareness of the importance of groundwater resources for many 

regions of the world, and identify and promote best practices in groundwater governance as a way to achieve the 

sustainable management of groundwater resources. 

 

http://www.groundwatergovernance.org/fileadmin/user_upload/groundwatergovernance/docs/Thematic_papers/GWG_Thematic_Paper_6.pdf
http://www.groundwatergovernance.org/fileadmin/user_upload/groundwatergovernance/docs/Thematic_papers/GWG_Thematic_Paper_6.pdf
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monitoring and planning tools have to be used? How will private and public interest be balanced 

and how get stakeholders involved in decision making and management processes? 

 

Over the last decades, increasing pollution of aquifers and large-scale and intensive abstraction 

of groundwater caused by the advent of the energized pump have created a need for better legal 

responses. Specific groundwater legislation has been enacted or provisions on groundwater 

have been formulated in general water legislation. As for surface water the introduction of 

modern water legislation with permit-based systems of administrative water rights at their core 

has become the dominant legal paradigm for groundwater. 

 

In countries with highly formalized water economies such as Australia, many European 

countries or the US such legislation tends to reach most or all groundwater users. In many 

developing countries it has remained ineffective. There, the implementation of groundwater 

legislation is even patchier as of surface water rules and can constitute a paramount 

administrative challenge. 

 

Typically large numbers of small-scale users individually abstract marginal amounts which 

collectively generate significant impacts on aquifers. 

 

Particularly in the rural areas of developing countries informal or customary rules tend to 

govern access to groundwater at the point of abstraction and shape users’ perceptions of their 

rights, instead of or in parallel to formal water rights. 

 

Limited information about the characteristics of aquifersand use patterns as well as weak 

institutional capacity further complicate management processes. In such contexts user-based 

community approaches, the recognition of customary rules or a combination of options are 

highly relevant.  

 

The European Union’ groundwater policy: 

In the Member States of the European Union, since groundwater moves slowly through the 

subsurface, the impact of anthropogenic activities may last for a relatively long time, which 

means that pollution that occurred some decades ago – whether from agriculture, industry or 

other human activities – may still be threatening groundwater quality today. 

In some cases, his progress will continue to do so for several generations to come. The legacy 

of the past is clearly visible at large-scale contaminated sites, e.g. industrial sites or harbour 

areas, where it may be difficult or even impossible, with state-of-the-art technology and a 

proportionate use of public and/or private money, to rapidly clean up the regional contamination 

encountered at these locations. 

In addition, the experience of remediation of between 1985-2005 has shown that the measures 

taken have in most case not been able to completely remove all contaminants and that pollutant 

sources, even if partially removed, continue to emit for long periods of time (i.e. several 

generations).126 

                                                           
126  Groundwater Protection in Europe: The new groundwater directive – consolidating the EU regulatory 

framework, Office for Official Publications of the European Communities, 2008, p. 8 

(http://ec.europa.eu/environment/water/water-framework/groundwater/pdf/brochure/en.pdf) 
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Since in the Member States surface water systems receive a continuous discharge of inflowing 

groundwater, a deteriorated groundwater quality will ultimately be reflected in the quality of 

surface waters. In other words, the effect of human activity on groundwater quality will 

eventually also impact on the quality of associated aquatic ecosystems and directly dependent 

terrestrial ecosystems if so-called natural attenuation reactions such as biodegradation in the 

subsurface are not sufficient to contain the contaminants. 

Groundwater is a hidden resource which is quantitatively much more significant than surface 

water and for which pollution prevention and quality monitoring and restoration are even more 

difficult than for surface waters mostly due to its inaccessibility. This “hidden” character makes 

it difficult to adequately locate and quantitatively appreciate pollution impacts, resulting in a 

lack of awareness and/or evidence regarding the extent of risks and pressures. 

Reports show that pollution from domestic, agricultural and industrial sources is, despite the 

progress in some fields, still a major concern, either directly through discharges (effluents) or 

indirectly from the spreading of nitrogen fertilisers and pesticides or through leaching from old 

landfills or industrial sites (e.g. chlorinated hydrocarbons, heavy metals). 127  While point 

sources have caused most of the pollution identified to date, there is evidence that diffuse 

sources are having an increasing impact on groundwater. 

In consequence, for the European Union’s groundwater policy an important focus should be 

on preventing pollution in the first place.  

The EU Groundwater Directive128 

The Directive establishes a regime which sets groundwater quality standards and introduces 

measures to prevent or limit inputs of pollutants into groundwater. The directive establishes 

quality criteria that takes account local characteristics and allows for further improvements to 

be made based on monitoring data and new scientific knowledge. 

The directive thus represents a proportionate and scientifically sound response to the 

requirements of the Water Framework Directive as it relates to assessments on chemical status 

of groundwater and the identification and reversal of significant and sustained upward trends 

in pollutant concentrations. 

Member States should establish standards at the most appropriate level and take into account 

local or regional conditions.  

The Groundwater Directive (GWD) complements the Water Framework Directive (WFD) 

requiring the Member States: 

 groundwater quality standards to be established by the end of 2008;129 

                                                           
127 „For example, around one third of groundwater bodies in Europe currently (2008! – emphasis added) exceed 

the nitrate guideline values.” Groundwater Protection in Europe: The new groundwater directive – consolidating 

the EU regulatory framework, Office for Official Publications of the European Communities, 2008, p. 8 

(http://ec.europa.eu/environment/water/water-framework/groundwater/pdf/brochure/en.pdf) 
128 Directive 2006/118/EC of the European Parliament and of the Council of 12 December 2006 on the protection 

of groundwater against pollution and deterioration 
129 About implementation of the requirements see: Report from the Commission in accordance with Article 3.7 of 

the Groundwater Directive 2006/118/EC on the establishment of groundwater threshold values, C (2010) 1096 

final, Brussels, 5.3.2010  
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 pollution trend studies to be carried out by using existing data and data which is 

mandatory by the WFD (referred to as "baseline level" data obtained in 2007-2008); 

 pollution trends to be reversed so that environmental objectives are achieved by 2015 

by using the measures set out in the WFD; 

 measures to prevent or limit inputs of pollutants into groundwater to be operational so 

that WFD environmental objectives can be achieved by 2015; 

 reviews of technical provisions of the directive to be carried out in 2013 and every six 

years thereafter; 

 compliance with good chemical status criteria (based on EU standards of nitrates and 

pesticides and on threshold values established by Member States). 

As conclusion of the Report from the Commission about implementation of the requirements 

states:130 There is a huge variability in the ranges of threshold values across Europe. The reason 

behind this could be that the GWD provides certain flexibility to the Member States in the 

establishment of threshold values by requiring the consideration of the different receptors of 

the groundwater body as well as the risks and functions, the characteristics and behavior of the 

pollutants and the hydrogeological characteristics represented by the background levels. 

 

The consideration of these different requirements, potentially adapted to each individual 

groundwater body, leads to the different approaches followed by the Member States. The 

reasons for the differences can be assessed in detail only after seeing the threshold values in the 

context of the river basin management plans (e.g. the pressure and impact analysis).  

 

XII.3. Emerging trends, challenges in and for the water law: Environmental personhood, 

legal personality 

 

About environmental personhood in general 

 

Environmental personhood is a legal concept which designates certain environmental entities 

the status of a legal person. This assigns to these entities, the rights, protections, privileges, 

responsibilities and legal liability of a legal personality. 

 

Environmental personhood emerged from the evolution of legal focus in pursuit of the 

protection of nature. Over time, focus has evolved from human interests in exploiting nature, 

to protecting nature for future human generations, to conceptions that allow for nature to be 

protected as intrinsically valuable. 

 

This concept can be used as a tool for recognising Indigenous peoples' relationships to natural 

entities, such as rivers. Environmental personhood, which assigns nature (or aspects of it) 

certain rights, concurrently provides a means to individuals or groups such as Indigenous 

peoples to fulfill their human rights. 

 

                                                           
 
130 Report from the Commission in accordance with Article 3.7 of the Groundwater Directive 2006/118/EC on the 

establishment of groundwater threshold values, C (2010) 1096 final, Brussels, 5.3.2010, p. 10. 

 

https://en.wikipedia.org/wiki/Legal_person
https://en.wikipedia.org/wiki/Rights
https://en.wikipedia.org/wiki/Legal_liability
https://en.wikipedia.org/wiki/Nature
https://en.wikipedia.org/wiki/Indigenous_peoples
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The United States Professor Christopher D. Stone first discussed the idea of attributing legal 

personality to natural objects in the 1970s, in his article "Should trees have standing? Towards 

legal rights for natural objects".131 

 

A legal person cannot be owned; therefore, no ownership can be attributed to an environmental 

entity with established legal personality. Standing (law) is directly related to legal personality. 

Entities with standing, or locus standi, have the right or capacity to bring action or appear in 

court. Environmental entities cannot themselves bring action or appear in court. However, this 

action or standing can be achieved on behalf of the entity by a representing legal guardian. 

Representation could increase protection of culturally significant aspects of the natural 

environment, or areas vulnerable to exploitation and pollution. 

 

As significance for cultural human rights, the recognition of the nature values as legal entities 

encompassed a vivid sense of cultural “inalienable connection” to the local people. This is a 

fundamental step forward for legal rights itself and cultural rights as the environmental 

personhood status of the nature values means that if there was harm committed to the them, the 

law now sees no differentiation between harming the people’s or harming the nature value as 

they are the same indivisible entity. 

 

The Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 of New Zealand: An 

innovative Act protects Whanganui River with legal personhood132 

 

The core: 

 

March of 2017 the New Zealand Parliament passed a historic bill to recognise the special 

relationship between the Whanganui River and Whanganui iwi tribes of Whanganui.133 

 

Whanganui iwi (as legaly defined in clause 8 of the Act): every individual who (1) has exercised 

customary rights and responsibilities in respect to Whanganui River; and (2) is descended from 

Ruatipua, Paerangi, or Haunui-ā-Pāpārangi. It also includes the hapū and tūpuna rohe groups 

of Whanganui iwi. 

The move reflects Whanganui iwi’s unique ancestral relationship with the river. Iwi who lived 

along the river not only relied on it as an essential food source, but held with it a deep spiritual 

connection. 

Te Awa Tupua (Whanganui River Claims Settlement) Act was widely reported in New Zealand 

and overseas for one particularly innovative effect: it confers a legal personality on the 

Whanganui River: A legal person is an entity that has the same rights and responsibilities as 

                                                           
131 In book: Christopher D. Stone: Should Trees Have Standing? Law, Morality, and the Environment, Third 

Edition Oxford University Press, Published: 07 April 2010 

(https://ir.law.fsu.edu/cgi/viewcontent.cgi?article=1753&context=lr) 
132  https://www.parliament.nz/en/get-involved/features/innovative-bill-protects-whanganui-river-with-legal-

personhood/ 
133 The Whanganui River is the longest navigable river in New Zealand, originating at Mount Tongariro and ending 

in the Tasman Sea. The river has a long history of providing physical and spiritual support to Whanganui iwi. The 

tribes of Whanganui take their name, their spirit and their strength from the great river which flows from the 

mountains of the central North Island to the sea. For centuries the people have travelled the Whanganui River by 

canoe, caught eels in it, built villages on its banks, and fought over it. The people say, ‘Ko au te awa. Ko te awa 

ko au' (I am the river. The river is me). 

 

https://en.wikipedia.org/wiki/United_States
https://en.wikipedia.org/wiki/Standing_%28law%29
https://en.wikipedia.org/wiki/Locus_standi
https://en.wikipedia.org/wiki/Legal_guardian
https://ir.law.fsu.edu/cgi/viewcontent.cgi?article=1753&context=lr
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a person. (In New Zealand law, - as in more than hundred of states - a number of entities have 

legal personhood including companies, trusts, and societies.) 

It will also provide for the river’s long-term protection and restoration by making it a person 

in the eyes of the law. 

 

History and background: 

 

From the 1880s to 1920s, the Crown of New Zealand – with little or no iwi consultation – 

conducted works to establish a steamer service on the river and extract minerals from its bed, 

eroding its ecological quality, destroying eel weirs and fisheries, and degrading the river’s 

cultural and spiritual value. 

 

Whanganui iwi first petitioned Parliament in the 1870s, continuing for decades to seek 

compensation and justice through several courts and the Waitangi Tribunal. This was the 

longest-running legal dispute in New Zealand. 

 

Now the Act will provide a settlement of $80 million to redress these “actions and omissions” 

of the Crown. It will recognise Te Awa Tupua as an indivisible and living whole, comprising 

the Whanganui River from the mountains to the sea, and all its physical and metaphysical 

elements. An additional $1 million contribution will establish a legal framework to support the 

Whanganui River. Two people, a representative of the Crown and a representative of 

Whanganui iwi, will be appointed to Te Pou Tupua, which will act on the river’s behalf and 

protect its interest. A $30 million contestable fund will also be created to advance the river’s 

health and restoration. 

 

Additional value: Setting an international example 

 

The Whanganui River is the first river in the world to be bestowed with legal personhood, but 

it is no longer the only one. Merely five days after the Te Awa Tupua (Whanganui River Claims 

Settlement) Bill passed in the House of New Zealand’s Parliament, India’s Uttarakhand High 

Court granted the same legal personhood to the river Ganges – showing just how influential 

and innovative New Zealand’s approach is.134 

The Te Awa Tupua (Whanganui River Claims Settlement) Act 2017: 

Progress through the Parliament 

The first reading of the proposal on Iwi and public submissions on the Te Awa Tupua 

(Whanganui River Claims Settlement) Bill, was held on 24 May 2016 and heard by the Māori 

Affairs Committee. 

„This bill is an innovative and world-leading solution to a very complex and, at times, a very, 

very controversial issue. It is not easy to balance the competing interests of multiple iwi and 

those other users in the way they appropriately respect the river and all who now use and benefit 

                                                           
134 The lead negotiator for the Whanganui iwi, Gerrard Albert, said “we consider the river an ancestor and always 

have (…) treating the river as a living entity is the correct way to approach it, as an indivisible whole, instead of 

the traditional model for the last 100 years of treating it from a perspective of ownership and management.” 

(https://www.parliament.nz/en/get-involved/features/innovative-bill-protects-whanganui-river-with-legal-

personhood/) 
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from the river” - said Tutehounuku Nuk Korako, Member of the New Zealand Parliament and 

chair of the Māori Affairs Committee, in his speech on the bill’s third reading on 14 March.135 

 

It received Royal Assent on 20 March 2017, officially passing it into New Zealand law. This 

bill gives effect to the Whanganui River Deed of Settlement signed on 5 August 2014, which 

settles the historical claims of Whanganui Iwi as they relate to the Whanganui River. 

 

The content and effect of the legislation:136 

The Awa Tupua (Whanganui River Claims Settlement) Act is unusual because it declares the 

Whanganui River as Te Awa Tupua an indivisible and living whole, incorporating all its 

physical and meta-physical elements. As a result of this unique arrangement, the Act proposes 

a legal framework, known as Te Pā Auroa nā Te Awa Tupua, to support Te Awa Tupua. 

To represent Te Awa Tupua, the Act established Te Pou Tupua (the human face of the river). 

Te Pou Tupua is consist of two nominated representatives: 

One representative would be chosen by the Crown, and the other would be selected by iwi with 

interests in the river. Te Pou Tupua would be responsible for the care and well-being of Te Awa 

Tupua, as well as maintaining relationships with all iwi and hapū with interests in Te Awa 

Tupua. 

There is intended to be an advisory group called Te Karewao to support Te Pou Tupua. Iwi and 

hapū would appoint a member of Te Karewao if the group considers business that is only 

applicable to their specific area of the river. Local authorities would also have a representative 

in Te Karewao.  

The Act also provides for the establishment of a collaborative strategy group to be called Te 

Kōpuka. Te Kōpuka would develop and maintain a strategy document, known as Te Heke 

Ngahuru, for Te Awa Tupua. 

Te Awa Tupua (Whanganui River Claims Settlement) Act established the Whanganui River as 

its own legal personality (Te Awa Tupua). The Act gives effect to the Whanganui River Deed 

of Settlement (Ruruku Whakatupua) signed by the Crown and Whanganui iwi on 5 August 

2014. This deed settles the historical Treaty of Waitangi claims of Whanganui iwi in relation to 

the Whanganui River. 

 

The Act also records the acknowledgements and apology of the Crown offered to Whanganui 

iwi in relation to the Whanganui River. 

  

The historical claims of Whanganui iwi that relate to the Whanganui River largely concern 

Crown actions and omissions in gaining control of the river. This includes the removal of 

minerals and traditional structures from the river, legislation enacted in the 19th and 20th 

centuries, and the diversion of the headwaters of the river for hydroelectric purposes.  

 

                                                           
135 Also valuable for watching: Whanganui iwi were present in the debating chamber gallery for the bill’s third 

reading on 14 March 2017: https://www.youtube.com/watch?v=BX0IFd-4Kpo 
136  Parlamentary Counsel Office: New Zealand Legislation: 

http://www.legislation.govt.nz/bill/government/2016/0129/latest/DLM6830851.html?src=qs 
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The Act gives effect to Te Pā Auroa nā Te Awa Tupua, the new legal framework which provides 

for the exercise of all statutory functions, powers, and duties in relation to the Whanganui River. 

The Act deals also with cultural redress and settles the historical claims of Whanganui iwi in 

relation to the Whanganui River. 

Also it addresses the reorganisation of the Whanganui River’s governance systems, including 

the dissolution of Te Whiringa Muka Trust, the Whanganui River Māori Trust Board, and 

Pakaitore Trust. 

Further examples and progress related to environmental personhood: 

 

India:137 

 

The Ganges and Yamuna Rivers are now considered legal persons in an effort to combat 

pollution. The rivers are sacred to Hindu culture for their healing powers and attraction of 

pilgrims who bathe and scatter the ashes of their dead. The rivers have been heavily polluted 

by 1.5 billion litres of untreated sewage and 500 million litres of industrial waste entering the 

rivers daily. 

  

The High Court in the northern Indian state of Uttarakhand ordered in March 2017 that the 

Ganges and its main tributary, the Yamuna, be assigned the status of legal entities. The rivers 

would gain all corresponding rights, duties and liabilities of a living person. This decision meant 

that polluting or damaging the rivers is equivalent to harming a person. The court cited the 

example of the New Zealand Whanganui River, which was also declared to possess full rights 

of a legal person.138 

  

This development of environmental personhood has been met with scepticism as merely 

announcing that the Ganges and Yamuna are living entities will not save them from significant, 

ongoing pollution. There is a possible need to change long-held cultural attitudes towards the 

Ganges, which hold that the river has self-purifying properties.  

There is further criticism that the guardianship of the rivers was only granted to Uttarakhand, a 

region in northern India which houses a small part of the rivers’ full extent. 

 

The Ganges flows for 2,525 km through Uttarakhand, Uttar Pradesh, Bihar, Jharkhand and West 

Bengal, with only a 96 km stretch running through Uttarakhand. Only a small section of the 

1,376 km Yamuna tributary runs through Uttarakhand – which also crosses through the states 

of Haryana, Himachal Pradesh, Delhi and Uttar Pradesh. 

  

Regardless of scepticism surrounding the decision of the Uttarakhand High Court, proclaiming 

these vulnerable rivers as legal entities invokes a movement of change towards environmental 

and cultural rights protection. The decisions may be built upon as a foundation for future 

environmental legislative change.  

                                                           
137 The Guardian: Ganges and Yamuna rivers granted same legal rights as human beings 21 March 

 https://www.theguardian.com/world/2017/mar/21/ganges-and-yamuna-rivers-granted-same-legal-rights-as-

human-beings 
138 LiveLaw News Network: A First In India: Uttarakhand HC Declares Ganga, Yamuna Rivers As Living Legal 

Entities, March 20, 2017 (http://www.livelaw.in/first-india-uttarakhand-hc-declares-ganga-yamuna-rivers-living-

legal-entities/) 

https://en.wikipedia.org/wiki/Ganges
https://en.wikipedia.org/wiki/Yamuna
https://en.wikipedia.org/wiki/Hindu
https://en.wikipedia.org/wiki/Pilgrims
https://en.wikipedia.org/wiki/Uttarakhand
https://en.wikipedia.org/wiki/Uttar_Pradesh
https://en.wikipedia.org/wiki/Bihar
https://en.wikipedia.org/wiki/Jharkhand
https://en.wikipedia.org/wiki/West_Bengal
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United States of America: 

 

In 2006, a small community in Pennsylvania called Tamaqua Borough worked with a rights of 

nature group called Community Environmental Legal Defense Fund.139 

 

The groups drafted legislation to protect the community and its environment from the dumping 

of toxic sewage. Since 2006, CELDF has assisted with over 30 communities in ten states across 

the USA to develop local laws codifying the rights of nature. CELDF also assisted in the 

drafting of Ecuador's 2008 constitution following a national referendum. 

  

Ecuador:140 

 

The rights of nature to exist, persist, maintain and regenerate its vital cycles have been 

proclaimed under Ecuador’s 2008 constitution. This occurred after a national referendum in 

2008, allowing the Ecuador constitution to reflect rights for nature, a world first. 

 

Every person and community has the right to advocate on nature's behalf. The Constitution 

proclaims that the State shall give incentives to natural persons and legal entities and to 

communities to protect nature and to promote respect for all the elements comprising an 

ecosystem. 

  

The first successful case of the rights of nature implementation under Ecuador constitutional 

law was presented before the Provincial Court of Justice of Loja in 2011. This case involved 

the Vilcabamba River as the plaintiff, representing itself with its own rights to exist and 

maintain itself – as it attempted to halt construction of a government highway project interfering 

with the natural health of the river. 

 

This case was brought before court by two individuals, Richard Frederick Wheeler and Eleanor 

Geer Huddle, as legal guardians acting in favour of nature – specifically the Vilcabamba River. 

A constitutional injunction was granted in favour of the Vilcabamba River and against the 

Provincial government of Loja, attempting to conduct the environmentally-harmful project. The 

project was forced to be halted and the area was to be rehabilitated. 

  

Bolivia:141 

 

The constitutional change in Ecuador was followed legislatively by Bolivia in 2010, passing 

the Law of the Rights of Mother Earth. 

 

This legislation designates Mother Earth the character of a collective subject of public interest 

with inherent rights specified in the law. The Law of the Rights of Mother Earth give aspects 

of legal personhood to the natural environment. 

                                                           
139 As the numbers of communities advancing Community Rights – including the Rights of Nature – grow, CELDF 

is assisting them to join together to form statewide Community Rights Networks. The CELDF is partnering with 

the Networks to draft constitutional amendments to establish Community Rights and the Rights of Nature. At 

present, Colorado, New Hampshire, Oregon, and Ohio are advancing these constitutional amendments 

(https://celdf.org/rights/rights-of-nature/) 
140  Homepage of the Community Environmental Legal Defense Fund (https://celdf.org/rights/rights-of-

nature/rights-nature-timeline/) 
141  Homepage of the Community Environmental Legal Defense Fund (https://celdf.org/rights/rights-of-

nature/rights-nature-timeline/) 
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In the future judicial action can be taken for infringements against individuals and groups as 

part of Mother Earth as a collective subject of public interest. The legislation states that Mother 

Earth is the dynamic living system made up of the indivisible community of all living systems, 

living, interrelated, interdependent and complementary, sharing a common destiny. 

 

Colombia:142 

 

The Colombia Constitutional Court found in November 2016 that the Atrato River basin 

possesses rights to protection, conservation, maintenance, and restoration. This ruling came 

about as a result of degradation to the river basin from mining, impacting nature and harming 

of Indigenous peoples and their culture. 

 

The court referred to the New Zealand declaration of the Whanganui River as a legal person 

holding environmental personhood. The court ordered that joint guardianship would be 

undertaken in the representation of the Atrato River basin. Similarly to the New Zealand 

declaration, the representatives would come from the national government and the Indigenous 

people living in the basin. 

 

Time line of key moments in the development of the movement with legal relations for the 

Rights of Nature: 143 

 

In 2006, Tamaqua Borough, Pennsylvania, in the U.S., banned the dumping of toxic sewage 

sludge as a violation of the Rights of Nature. Tamaqua is the very first place in the world to 

recognize the Rights of Nature in law. Since 2006, dozens of communities in ten states in the 

U.S. have enacted Rights of Nature laws. 

 

In 2008, Ecuador became the first country in the world to recognize the Rights of Nature in its 

national constitution. In 2011, the first Rights of Nature court decision was issued in the 

Vilcabamba River case in Ecuador, upholding the Rights of Nature constitutional provisions. 

 

In 2010, Bolivia held the World People’s Conference on Climate Change and the Rights of 

Mother Earth, where the Universal Declaration on the Rights of Mother Earth was issued. It 

has been submitted to the U.N. for consideration. 

 

In 2010, Bolivia’s Legislative Assembly passed the Law of the Rights of Mother Earth. 

 

In 2012, the International Union for the Conservation of Nature (IUCN) adopted a policy to 

incorporate the Rights of Nature in its decision-making processes. 

 

In 2014, the first Rights of Nature state constitutional amendment was proposed in Colorado. 

Efforts are now advancing in Ohio, New Hampshire, Oregon, and other states. 

 

In 2014, the New Zealand Parliament passed the Te Urewera Act, finalizing a settlement 

between the Tūhoe people and the government. The Act recognizes the Te Urewera – a former 

                                                           
142  Homepage of the Community Environmental Legal Defense Fund (https://celdf.org/rights/rights-of-

nature/rights-nature-timeline/) 
143 Based on the Homepage of the Community Environmental Legal Defense Fund (https://celdf.org/rights/rights-

of-nature/rights-nature-timeline/) 
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national park, of more than 2,000 square kilometers – as having “legal recognition in its own 

right.” 

 

In 2015, Sweden’s Riksdag considered a motion to create a commission to prepare a proposal 

on how the Rights of Nature can be incorporated into Swedish law. 

 

In 2016, the Green Party of England and Wales adopted a Rights of Nature policy platform. The 

Greens in Scotland have taken similar steps. 

 

In 2016, the Ho-Chunk Nation took a first vote for a Rights of Nature tribal constitutional 

amendment, the first tribal nation in the USA to do so. 

 

In 2016, Colombia’s Constitutional Court ruled that the Rio Atrato possesses rights to 

“protection, conservation, maintenance, and restoration,” and established joint guardianship for 

the river shared by indigenous people and the national government. 

 

In 2017, Mexico City incorporated language into the city constitution which requires a law to 

be passed which would “recognize and regulate the broader protection of the rights of nature 

formed by all its ecosystems and species as a collective entity subject to rights.” 

 

In 2017, the New Zealand Parliament finalized the Te Awa Tupua Act, granting the Whanganui 

River legal status as an ecosystem. 

 

In 2017, the High Court of Uttarakhand in India issued rulings recognizing the Ganga and 

Yamuna Rivers, glaciers, and other ecosystems as legal persons with certain rights. 

 

In 2017, Lafayette, Colorado, in the USA enacted the first Climate Bill of Rights, recognizing 

rights of humans and nature to a healthy climate, and banning fossil fuel extraction as a violation 

of those rights. 

 

In 2017, Colorado River v. State of Colorado was filed in USA federal court. In this first-in-

the-nation lawsuit, an ecosystem sought recognition of its legal rights. 

 

In 2018, the Ponca Nation of Oklahoma adopted a customary law recognizing the rights of 

nature. 

 

In 2018, the Colombian Supreme Court recognized the Colombian Amazon as a subject of 

rights. 

 

 

*** 
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Afterword 

 

A subjective afterword by the editor without being exhaustive but stimulate further thinking: 

 

As we see the water law sector historical establihed on strong basis and has vital ability for 

adjusment of relevant challenges. The challenges are increasing rapidly (particulary not 

discussing about the complex effects of climate change): e.g. the expansion of the importance 

of water aquifers, the intensification of pollution, the need for stronger public awereness… 

 

The question is, will be able the water law to keep abreast of these challenges or not? (It would 

be better to handle preventive.) Are the policies able to have a driving and supporting position 

for the water law or it must evolve itself on its own legal basis (e.g. case law, jurisdiction)? 

 

*** 
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EC: The European Community 

EIA: Environmental Impact Assessment 

EU: The European Union 
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ICJ: The International Court of Justice of the European Union 

IUCN: The World Conservation Union 

ILA: The International Law Association 

IPPC: Integrated Pollution and Prevention 
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NGOs: Non-Governmental Organizations 

OECD: Organization for Economic Cooperation and Development 
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UN ILC: The International Law Commission of the United Nations Organization 

WFD: EU Water Framework Directive 

WHO: World Health Organization 
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