What is A State?
CCLGT

Introduction
• What Are the Forms of Government?

• What is Separation and Division of Powers/Checks and
Balances?

• Similiarities and Differences in Different Forms of Governments --The Importance of Comparison and Comparative (Constitutional)
Law (CCL)

• States and Sovereignty – Elements, Recognition, Limits

Forms of Government I – Broad (PoliSci)

Forms of Government II – Narrow (CCL)
• Based on who is Head of State
(HoS)

• Monarchic
• Republican

• Source of power
(divine/symbolic, electoral, the
role of the people?)

• Order of succession (Seniority,
Abdication, Elections)
• Legitimacy (direct, indirect, legal,
social, political)

Form of Government III – Narrow (CCL)
• Based on who is the Head of
Government (3 basic):
• Presidential
• Semi-Presidential
• Parliamentary

• Defines how branches of power
interact in checks and balances
(fusion of powers?)
• Defines who exercises the
executive power? (can be
President or PM)

Why Compare?
• Putting the ’Comparative’ in Comparative Constitutional Law is necessary
for a contextual understanding of international affairs in law and politics.
• Learning differences and similarities of the different Forms of Government
helps understand basic legal and political structures operating in a State (as
a framework of exercising public power over the population within the
sovereign territory)
• Lessons of a comparison can be important inputs into interstate and
international relations (convergence of problems and solutions)

Why Compare
• Different cultural and historical traditions, circumstances are meant to
be understood (cultural relativism) in any comparison
• “Cross-fertilization” – ideas and models of different institutions need
to be observed (patterns of development) – to thoroughly improve
domestic legal and political cultures and institutional frameworks
• CCL serves legal and institutional capacity-building (e.g. ENP finances
institutional development in EU candidate countries – work usu.
based on international models and patterns) – legal competitiveness

States and Sovereignty - Religion
• Different states apply different Forms of Government (structures of
public power) – sovereign decision (based on result of historical
development, organic (social change), comparison)

•Origins of States (Sovereignty) – theory influenced by religion (Middle
Ages)
•St. Augustine: state = righteous rule – obedience (divine law)
•St Thomas of Aquinas: state = community for peace and common welfare
(moral order)

States and Sovereignty - Contracts
• Grotius (state = union) – appetite for community
motivates people
• Hobbes (state = subjection) – appetite for violence
necessitates “sovereign” subjection to protect
people
• Locke, Rousseau, Montesquieu (state =
‘constitution’): a construct ‘constituted’ by the
people (political space) enabling the ‘sovereign’ to
exercise public power

States and Sovereignty - Violence
• ”Human community that (successfully) claims the monopoly of
the legitimate use of violence within a given territory.” (Max Weber)
• Monopoly – no outside interference, no other supreme source of
power
• Violence (over the population) – a form of public authority
(sovereign power)
• Territory

Sovereignty – What It Means?
• State vs. National sovereignty – UN Charter national self-determination – External aspect of
sovereignty in IR
• Sovereignty of Law/Legal order: apparent state is
sovereign if no other legal order is superimposed
– Internal aspects

Sovereignty – Core Elements
• Internally (cf. Weber):

• Externally (IR – intl law):

• Supreme Legal Authority (public
power)
• Territory
• Population

• Recognition of Authority,
Territory and Population
• No interference with Authority
• Capacity of States to Act
Autonomously in IR

• Exceptions??

Limiting Sovereignty
• Internally:

• Externally:

• By the constitution
• By national laws
• By national legal institutions

• International Organizations
• International Commitments
• International Recognition

• “self-imposed”

• “superimposed”

Internal Limits
• There is territory
• With a population
• BUT without complete supreme
Authority (public power)
• AUTONOMY vs. Sovereignty
• Constitution or Statute limits public
power

• Catalonia
• Scotland / UK
• Minorities in certain countries

External Limits – Recognition?
• Recognition of Population
• Autonomy in IR?
(Nation) or Territory
(Borders)
• UN-friendly relations?
• Slovenian-Croatian Border
Dispute (Piran, July 2017)
•
Is
sovereignty
absolute
in
• The Koreas, China-Taiwan,
IR?
Kosovo, Cyprus-Turkey, Israel

External Limits – International influence
• Direct (imposition) in postwar reconstruction:
• Japan – 1945, Bosnia - Annex
4 of the Dayton Agreement,
Cambodia, East Timor,
Afghanistan (they exercise
sovereign competences as
allowed)

• Indirect influence in IR:
• Existing treaties/commitments
binding the state (oversight by
international organizations)
• Limits sovereignty based on
Internal Autonomous Decision

Questions for Self-Check (Forms of
Government)
• How can you describe the broad (polisci) interpretation of Forms of
Government?
• What types of narrow (legal) interpretations are there?
• What defines who exercises executive power?
• What types of Forms of Government you know based on who is the
Head of State?
• A directly or indirectly elected Head of State has greater political and
social legitimacy?

Questions for Self-Check (Sovereignty)
• What types of contract theories you know? Who thought of them?
• What are the 3+1 core elements of sovereignty?
• How can you differentiate between the internal and external aspects
of sovereignty? Among these what can be self-imposed and
superimposed limitations?
• What is the difference between autonomy and sovereignty?
• What historical examples do you know regarding limitation of
sovereign power through direct external imposition?

Resources
• Reading Items 1-3:
• The Element of Sovereignty
• States as Actors in International Cooperation
• States and Globalization
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What is A State?
READING ITEM 1
The Element of Sovereignty
This reading item comprises a revised extract of publicly available online resources at
http://www.politicalsciencenotes.com/sovereignty/sovereignty-introduction-classificationand-theories/777, tailored to the needs of comparative constitutional law studies by
international relations students by Márton Sulyok.

INTRODUCTION AND LEARNING OUTCOMES
Students must come to understand such basic concepts of constitutional law and political
science as sovereignty. Sovereignty as the basic principle enabling states to act
autonomously as actors of international relations cannot be discarded. Sovereignty as a
doctrine has different interpretations in law and political science, it can have concurrent
interpretations differently assessing the importance of its external and internal dimensions.
The following material provides a short overview of certain theories of sovereignty and their
classifications.
Learning outcomes
1. Basic understanding of the concept of sovereignty (in an Anglo-Saxon political
sciences approach)
2. Navigating between the different interpretations of sovereignty in political science
3. Understanding the effects of globalization, international law and organizations as
well as of the proliferation of nation-states on the concept of sovereignty
Keywords: sovereignty, political science, external sovereignty, internal sovereignty, nationstate, crisis, sovereign power, globalization
Necessary time: 1-2 hours
Recommended Reading
1. Winston P. Nagan – Aitza P. Haddad: Sovereignty in Theory and Practice

(San Diego International Law Journal 13(429)2012:429-520)
2. Georgios Maris – Pantelis Sklias: Asymmetrical Sovereignty, European Integration, and

the Grey Zone of European Union Politics. p. 4-10 (The evolving nature of the notion of
sovereignty, Theoretical Background)

On Sovereignty – in General
Several elements need to come together for an entity to be qualified as a state and
sovereignty is perhaps the most important but also most controversial one. Liberals,
conservatives, socialists—all types of thinkers view it in their own respective ways and this
finally has resulted in different concepts about it.
The interesting fact is that many disapprove of state sovereignty as it curtails the liberty of
individuals, they say. Their belief is that instead of arguing for concentration of power at a
single center, it is better to decentralize. They say: Sovereignty means centralization of
power and it runs counter to the progress of civilization and progress. In this spirit, Laski
once said it would be of lasting benefit to political science if the whole concept of
sovereignty were surrendered. But the same author in the same book has offered us
another view which says that the theory of sovereignty is the theory of political
organization.
Now, if we decide to surrender sovereignty, the only alternative left to us is to dismantle
political organizations, which is an impractical proposition. Since we are not in a position
to dismantle states, we must not surrender sovereignty.

Classifications of Sovereignty

Many connected approaches

1. Legal

3. De jure

5. Internal

2. Political

4. De facto

6. External

1.1. Legal Sovereignty

Legal theory of sovereignty, in modern times, was first propounded by Jean Bodin (15301596) in his famous book ‘Six Books of a Commonwealth’ published in 1576. In Bodin’s
account sovereignty is the undivided power to make laws, as in the absolute power of the
state.

Bodin designated law as the command of sovereignty. In his view sovereignty is not only the
absolute power of the commonwealth but also its legal authority and naturally none has any
claim against such authority. Legal sovereignty is based upon the contention that ultimate

and final authority resides in law-making power and since the sovereignty is law-making
power, it is understood as legal sovereignty.
Another great exponent of legal sovereignty is Thomas Hobbes (1588-1679). His Leviathan
(1651) fully analyses the legal aspect of sovereignty. In this book, Hobbes argues that the
monopoly of coercive power is vested in the hands of the sovereign, who is a single person.
Albeit sovereignty might be vested even in the hands of a group of persons as he allows, but
his clear preference was for single person. There is practically no difference between
Bodin’s undivided power and Hobbes’ supreme coercive power. Both indicate something
and lead to same consequences. Both Bodin and Hobbes propounded a legal and absolute
power of sovereignty.
The absoluteness of Bodin’s sovereignty can be illustrated by the following observation
made by him in his ‘Six Books on Commonwealth’. “There is none on earth, after God,
greater than sovereign princes, whom God establishes as his lieutenants to command the
rest of mankind”. Besides God only the prince enjoys sovereign authority.
Like Bodin, Hobbes believed that the sovereign authority was the only or ultimate lawmaking power. He was the only power to see that the law made by him was properly
implemented. The main aim of law and its proper implementation was to ensure “peaceful
and commodious living”. Hobbes’ writing also contains that people erected an absolute
sovereign power for the maintenance of security.
In the state of nature, he argued, peace, security, tranquility and commodious living was
absent and to get all these, people created absolute sovereign power. We thus find that the
legal aspect of sovereignty largely focuses on the law making and law implementing power
of sovereign authority.
Both Bodin and Hobbes were profoundly influenced by the prevailing circumstances in their
respective countries. In Bodin’s France, religious strife made life of common people
unbearable and destroyed peace in society. In England, social and political disorder heavily
told upon the normal life of people. Bodin and Hobbes believed that absolute power was the
only remedy to this situation and this belief led them to argue for the undivided and
unlimited power of the sovereignty.
1.2. Political Sovereignty

“Political sovereignty is not in any way based upon a claim to legal authority but is concerned
simply about the actual distribution of power that is de facto sovereignty. Political
sovereignty, therefore, refers to the existence of a supreme political power, possessed of the
ability to command obedience because it monopolises coercive power”. (Heywood)

Political sovereignty generally means that exercise of political power is of prime importance.
Very often people do not want to see whether the sovereign power is sanctioned by law or

not; it may be that people show obedience to such sovereignty, but the obedience may not
be spontaneous. It is, however, not true that political sovereignty is always based upon
coercive force. It has been found that political sovereignty is vested in the hands of a person
or group of persons who are closely related with the politics and less with legal affairs.
Political sovereignty is de facto sovereignty.
1.3-1.4. De Jure and De Facto Sovereignty

The distinction between the two is like that between power and authority. Legal sovereignty
means power is exercised in accordance with law and the sovereignty’s claim to obedience is
also legal. It means that the claim to power and obedience is based on law.

 De jure sovereignty is legal sovereignty. The sovereign power is sanctioned by law.
The actions and character of the de jure sovereignty are sanctioned by law and
naturally none can challenge it on the question of legality on the other hand, de facto
sovereignty cannot claim any legal sanction since it is not based on legality.
 De facto sovereignty exercises power and performs most of the normal duties of the
sovereignty. Citizens can challenge the power and functions of the sovereignty.
NB This distinction is not always stable. If the power of the de facto sovereignty is
sanctioned by the people, it becomes de jure. The de facto sovereignty may call for an
election where people vote and if the de facto sovereignty receives majority support the
power is converted into authority.
1.5. Internal Sovereignty
Both Political and Legal

Both De jure and De facto

The internal sovereignty exercises its power
over all citizens, groups and institutions and
it has the power to settle all disputes. The
concept of internal sovereignty is said to be
confined within a limited geographical
area and it cannot exercise power over the
people of other places.

An internal sovereignty is one which enjoys
ultimate, supreme and independent power
within the geographical area of the state.
The order, directions etc. are carried out by
the citizens of the state and the policies and
decisions are binding on all citizens. The
internal sovereignty may be both de jure
and de facto.

Though internal sovereignty is assumed to be absolute and undivided, such internal
sovereignty can also be interpreted as a misnomer. Particularly in a federal state, the power
is divided between the federal authority and state authorities and both the types of

government are to abide by the rules of the constitution. Naturally, it is believed that the
constitution is sovereign.

1.5.1. The ‘Location’ of Internal Sovereignty

Internal sovereignty in the Middle Ages located in a single person (monarchs were
sovereigns) and they claimed absolute power, resulting absolute monarchies. Over time, this
autocratic rule was replaced by a compromise, far short of popular sovereignty advocated by
Rousseau. In the meantime, British legal philosophers John Austin and John Locke worked on
the legal theory of sovereignty.
Under these approaches, the location of sovereignty can be best described by the principle
‘king-in-parliament’, meaning these two exercise sovereign power (together), one needing
to approve the other’s decision. (i.e. The idea of parliamentary sovereignty originates in this
concept.)
Rousseau suggested that all the adult men of the body politic will assemble in an open space
and decide the policy through deliberation (popular sovereignty). Out of the deliberations
will come out the “general will” which will be the guiding force of the body politic (i.e. the
general will would act as sovereign.) Rousseau’s sovereignty, though apparently popular, in
ultimate analysis, is absolute because all the members of the body politic were forced to
follow the directions of the general will. Nevertheless, in Rousseau’s account, the people
were given the power to exercise sovereign authority.
The newest approach is that of polycentric sovereignty denoting that there is no single
center of sovereign power in a democratic state.

1.6. External Sovereignty
External sovereignty of any member state (of an international legal order or legal system or
international organization) refers to its position in this framework. (For more on this see the
next Reading Item 2 for this topic on the Role of State as an Actor of International
Cooperation.) If a state remains out of the control (influence) of another state in the
international sphere, it can exert its external sovereignty.
Every state will, however, obey the international code of conduct and that does not entail
the loss of sovereignty. Such sovereignty is recognized by international law. [Article 2(2) of
the UN Charter declares that the organization is based on the principle of the sovereign
equality of all its members.]

In the international arena, every state is entitled to enjoy sovereignty. But the convention
that has developed in this regard is that the exercise of sovereign power shall not, under any
circumstances, threaten peace, security and the sovereignty of other states.

The concept of external sovereignty is fully incongruous in the present international sphere
because no nation can live alone and none can claim that they are not dependent on any
other nation. Long ago, Laski argued that “the notion of an independent sovereign state is,
on the international side, fatal to the well-being of humanity…. England ought not to settle
what armament the needs, the tariffs she will erect, the immigrants she will permit to enter”.

In fact, there is hardly any scope for any nation to exercise sovereign power in the
international arena. Even a superpower will think twice before exercising absolute power.
Political, economic and other factors limit sovereign power.

1.7. Sovereignty and International Organizations

In recent years, there is a mushroom growth of international organizations and these
progressively become more vital in international politics, unquestionably affecting sovereign
powers of states.

According to David Held, the number of international organizations was 37 in 1909, which
rose to 365 by 1984. Again, the number of the NGOs was 176 in 1909 rising to 4,615 by
1984. During the last more than two decades the number of both has increased even more
considerably. There are transnational pressure groups and these are the key policy-making
instruments. This tendency has considerably eclipsed the proper functioning of sovereignty
by some countries.

How NGOs and International Organizations Affect Sovereignty?

International
Organizations

NGOs

1.7.1. The Influence of International Law

Legal pioneer Hugo Grotius (1583-1645) was the first to enunciate the basic principles of
international law which will guide the relations among the nations. His great work On the
Law of War and Peace (De jure belli ac pacis) was published in 1625. He said that as the
individuals are subject to certain laws and regulations within the nation-state, the states are
also subject to laws and regulations in the international field.

In the last few decades it has been observed that unprecedented emphasis on human
rights heavily tells upon the sovereign power of the nation-states. The nation-states
cannot wishfully deprive their citizens from rights declared by the UDHR (1948) –
supplemented by the ICCPR and the ICESCR (1966) – and the ECHR (1950). All these
declarations are supported by international law. A particular state may not be willing to
recognize and implement the rights but the international law and world situation force
them to act accordingly.

1.8. Crises in National and External Sovereignty
National

External

Terrorism,
religious
fundamentalism,
group politics, growing importance of
pressure groups etc. are about to put curbs
in the authority of state. Even these groups
and movements are not willing to give any
credence to the sovereignty. The motives, if
clearly interpreted, will lead to the division
of sovereignty.

Due to interdependence of states and the
progress of economy, trade, commerce
and the progressive internationalization of
transport and communication sovereignty,
through the external aspect, has been
brought into question over the years in
relation to globalization.

It has also been found that different
linguistic and cultural groups are
demanding autonomy. They are eager to
confederalize the political system and,
thereby
endanger
the
traditional
understanding of sovereignty and sovereign
state powers.

Sovereignty in the Era of Globalization

Globalization

ECONPOL
Internatio
nalization

Erosion of
sovereignty

(More in Reading Item 2 on the Role of State as an Actor in International Cooperation)
During the last few decades the number of nation-states has proliferated beyond any
comprehension. At the outbreak of the First World War there were only 62 independent
states in the world. The number rose to 74 in 1946. Today there are 193 states (present
membership of the United Nations). This figure does not disclose everything. Most of the
states are very small. 87 states have population less than 5 million, 58 countries have
population below 2.5 m. The population of each of the 35 countries is under 5,00,000. There
is no halt of the division of old states into smaller ones, rather the process is continuing.

In 1991, the former Soviet Union was divided into 15 independent republics (today there
are 12 such republics) and all were created on ethnic grounds. On the same ground
Yugoslavia broke into Croatia, Slovenia and Bosnia. The Palestinians are fiercely fighting for
a separate homeland. The same tendency is gathering momentum in several parts of Africa.

The proliferation of sovereign states proves beyond any shadow of doubt that the concept of
sovereignty is no longer a matter of history or demand for it has faded away.

Questions for Self-Check
1.
2.
3.
4.
5.

How could you differentiate between legal and political sovereignty?
What is understood under the proliferation of nation-states?
How did international law influence the understanding of sovereignty?
How is the UN Charter relevant to external sovereignty?
What do we understand under the “location” of internal sovereignty?

This teaching material has been made at the University of Szeged, and supported by the
European Union. Project identity number: EFOP-3.4.3-16-2016-00014

What is A State?
READING ITEM 2
The State as an Actor of International Cooperation
This reading item is based on the essential content of Chapter 3 [The State as an Actor of
International Cooperation. Globalization and the Changed Role of State in International
Relations written by Zsuzsanna Fejes] of the book Interstate Relations (Szeged, 2018), edited
by Anikó Szalai, Zsuzsanna Fejes and Márton Sulyok. (Reading Item edited by Márton Sulyok)

INTRODUCTION AND LEARNING OUTCOMES
Politics, political sciences, constitutional law, international law and international relations’
theory increasingly focus nowadays on the analysis of the notion of state and, in this context,
of statehood. In this, the question of what role and what status does the state have in
international relations and in the increasingly globalizing world order is of outstanding
importance.
This chapter examines how states become actors of international cooperation, how can the
transforming place and role of states be interpreted in the international and global world
order and, taking these into account, what characterizes the changed operating mechanisms
of nation-states.

Learning outcomes
1. Basic understanding of the public law notion of state
2. Knowledge of the core elements of state sovereignty
3. Knowledge of the concept of state as an actor of international relations

Keywords: state, sovereignty, authority, territory, nationalism, free movement, Schengen,
border control
Necessary time: 2-3 hours
Recommended Reading
The Oxford Handbook of Comparative Constitutional Law: edited by Michell Rosenfeld András Sajó, 2012, Oxford University Press, Chapter 9, Constitution, Mark Tushnet, 217232.
The Oxford Handbook of Comparative Constitutional Law: edited by Michell Rosenfeld András Sajó, 2012, Oxford University Press, Chapter 12, Conceptions of the State Olivier
Beaud 269-282.

1.2. Criteria of the Public Law Notion of a State
The definition of states as actors of international cooperation is crucial, because states can
still be considered the most essential foundation stones of the international legal and world
order. At the same time, states are extremely complex phenomena subjected to continuous
changes throughout history, whose legitimacy, objectives and functions as well as their
social cohesive effects changes from age to age. Therefore, many approaches of the
phenomenon of the state are known, without any universally acceptable definition used
across all disciplines, namely theory of the state, legal sciences, historical sciences, sociology.
The essentials of a modern state and statehood were defined by Georg Jellinek, Austrian
scholar of state theory, law professor (1851-1911), and an outstanding representative of
German 19th-20th century political sciences, within the framework of his concept of the
general theory of the state (Allgemeine Staatslehre). According to this concept “every longlasting alliance requires an order, which molds and realizes its will, based on which its
boundaries are drawn, and which regulates its members’ situation and their relations with
this order.”1 Jellinek traces the conditions of statehood back to three general and necessary
elements, creating the normative notion of state, the ‘three-element doctrine’ (DreiElemente-Lehre) of the public law definition of statehood. These are:2

The Public Law Definition of Statehood
- national (state) territory;
- constituent population;
- existence of an original supreme authority exercised over the given territory, and
recognized by others.3

The “Sovereignty Triad”

1

JELLINEK 2003, 3.
TAKÁCS 2011, 74.
3
EGEDY 2017, 68.; MINGST 2011, 113.; TAKÁCS 2012, 16.
2

Population

Territory

Public Power
(Authority)

1.2.1. State Territory
National (state) territory is the conceptual element of the state which encapsulates the
three-dimensional space – mainland within borders defined and recognized in international
treaties, the water area within the borders, the column of air above them and the conical
part extending towards the center of the Earth beneath the surface – where the state’s
authority (territorial sovereignty) prevails. 4 This means that the national territory, is not
the property of the state in civil law sense, but its empire (imperium), i.e. the state exercises
territorial authority over the population of its territory. 5 The territorial sovereignty of the
state means the total and exclusive authority which prevails over everything and everybody
within the national territory, excluding all other powers, under which the state is entitled to
create and enforce the effective legal order.6
However, these principles do not prevail in their entirety and in an unrestricted fashion.
There are international limits independent from the state’s will (international neighboring
rights, international easements, international public interest), but also voluntary
commitments of states (voluntary decision, acts of accession to other alliances, bi- or
multilateral treaties of states) might fall into this category, as well as the establishment of
diplomatic missions, and other principles of international customary law. Exceptionally,
however, the sharing or joint exercise of territorial sovereignty may also occur (in cases of
condominium, common property, or in areas under international administration).7
National territory is not exclusively the spatial dimension of state power, but it is also the
subject of state power as in states can freely dispose of their own territory, determine the
internal division of national territory by law (an internal state affair), determines the rules of
residence, entry and exit in and from its territory, decide on the system of protection and
administration of state borders.8 The majority of the territorial bodies of the state
organization and public administration operating in territorial units of the state (of various
shape and size) is a general practice, based on which we can talk about unitary, regional,
4

NAGY 1999, 136., 139.; SCHANDA 2015, 105-106.
TAKÁCS 2012, 59.
6
Ibid. 62.
7
H. SZILÁGYI – PAKSY – TAKÁCS 2006, 68-70.; 72-74.; NAGY 1999, 156-162.; TAKÁCS 2012, 63-65.
8
SCHANDA 2015, 108.
5

decentralized, and federal states. Pursuant to legal regulation, the different territorial units
receive a public-law status as public-law entities subject to public power. As such they are
defined as subjects of legal regulation and are protected by law.9
The national territory is surrounded by borders that separate the national territories of
states and national territories from areas not subject to state sovereignty. The border-line
can be defined geographically as a two-dimensional area surrounding the national territory
and internally (downwards) it extends to the center of the Earth. In the airspace, however, it
extends up to a certain altitude, between aerospace and outer space. While the altitude
associated with the beginning of aerospace is unclear, it is crucial from the aspect of the
exercise of territorial sovereignty. In international relations, the definition of the so-called
Kármán-line (named after Hungarian-born physicist, Tódor Kármán) is mostly accepted
meaning an altitude where airplanes moved by the air’s force of buoyancy are still able to
fly.10 The concrete determination of borders always takes place by an international legal act,
through the agreement of the states involved. The distinction between the terms ‘frontier’
and ‘boundary’ might be of interest. While frontiers as civilization borders basically play a
role in division, i.e. delimiting a homogenous cultural civilization unit or realm from another
culture (such as the limes in the Roman Empire); boundaries indicate border-lines that
separate but at the same time connect, i.e., create a unified world system, which became
widespread and dominant in interstate relations with the formation of modern states. 11

Sidebar: The Schengen Borders
The Schengen Agreement constitutes the foundation of the Schengen area and cooperation.
It was signed on 14 June 1985, originally by France, Germany, Belgium, Luxembourg and
the Netherlands with the aim of abolishing border controls at internal borders, thus
achieving the free movement of people. Hungary joined the Schengen Agreement on 21
December 2007. However, not all EU MS are part of this area, while it has such members
who are not EU MS (Iceland, Liechtenstein, Norway and Switzerland). Schengen rules allow
states, in justified cases and for a limited time only, to temporarily reinstate border controls
upon prior notification to the European Commission.

9

PÁLNÉ KOVÁCS 2008, 60-85.
NAGY 1999, 151-152., 206-207.
11
TAKÁCS 2012, 76.; See also: RECHNITZER 1999
10

Not all EU
MS
Some nonEU MS

Border
Controls

Temporary
reinstatement
(Exceptions)

2.1.3. The Population of a State
The second most important criterion of the modern state concept is population. Population
encompasses the subjects of state power, the citizens. Their relationship with the state
understood as personal ties and the extent of the state’s personal sovereignty is based on
citizenship.12 As a consequence of these mutual rights and obligations, a legally regulated,
special citizenship is created between the state and the individual. The population is tied to
the state through citizenship, which – as a legal category – comprises those natural persons
who have the right to participate in political decision-making based on the principle of
popular sovereignty.13
The personal sovereignty of state, in its entirety, only prevails within its own territory, as on
foreign soil it is limited by the territorial sovereignty of the other state. Nonetheless, it
extends to aliens and stateless persons staying within the state’s territory. However, there
are exceptions to the totality and exclusivity of the state’s personal sovereignty, because
certain individuals or groups, under international treaties, can be excluded from the
personal sovereignty of state (e.g. in the case of diplomatic immunity and of foreign allied
soldiers).14
The concept of nation, which we also know to have several meanings based on different
approaches, is closely related to the notions of state and of population. Historically, the
concepts of state and of nation have not coincided for a long time, since states have been
established without national frames, and while states have an unquestionable role in the
12

PETRÉTEI 2009, 2011. 249-251.
Ibid. 252.
14
SCHANDA 2015, 115., TAKÁCS 2012, 90-91.
13

creation of nations, nations were not always shaped neither did they survive within the
frameworks of statehood.15

The Coincidence of the Phenomena of State and Nation based on the Idea of the Nationstate (based on based on Mingst 2011, 114-115.)
Relationship of state and nation
State and the nation overlap
Nationalities that live within the borders of
several states
States that have more nationalities within
their borders
Nationalities that do not have their own
state
More nationalities vindicate the same
territory
A nationality is divided between two states
(due to specific historical conditions) where
both constitute a majority

Example
Denmark, Italy
Kurds in Iraq, Iran, Turkey, Syria
India, Russia, Republic of South Africa,
Canada
Basks, Catalans in Spain, Sami people in
Finland, French in Canada
opposition between Israeli Jews and
Palestinian Arabs
North-Korea and South-Korea, or formerly
FRG and GDR

With respect to the emergence of nations, Gergely Egedy distinguishes between two
theories: ‘perennial’ and ‘modern’ theories.16 According to the perennial approach, nations
existed from the beginning, in Antiquity and in the Middle Ages as well, while the modernist
perception links the emergence of nations to the appearance of modernization, urbanization
and industrialization, connected to the process when nations took over the legitimizing role
of religion. With this, during the 19th century, the notion of nation was intertwined with the
notion of modern civil states and with national sovereignty, under which the public authority
embodied by the will of the nation will result in state sovereignty.
In the process of the emergence of nations, two fundamentally different interpretations of
the concept have formulated in the literature: the notions of the so-called civic (political)
nation and of the so-called ethnic (cultural) nation.17 The concept of civic nation has become
determinative in Western Europe, where belonging to a common state is the key of the
nation-concept, according to which the nation is the equivalent of constituent population.
This means everyone who are the citizens of a given state, live within the same territory,
under the same law, regardless of which national, ethnic community they belong to.18 Since
constituent population, together with territory and the power organization of the state are
dominant elements of the modern state concept, it includes – as a legal category – the
totality of citizens of the given state. In contrast, the concept of ethnic nation in a narrower
sense encompasses that part of the citizens of the nation-state who are members of a
national-ethnic group of common origins, culture, and language. However, the notion is
15
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broader than the civic nation in the sense that it also incorporates those into the nation who
live in other countries, are the citizens of other states, but based on their language, culture,
and origins they belong to the nation.19
The coincidence of the phenomena of state and nation, the nation-state itself, is based on
the ‘expectation’ of the nation to govern itself within the state framework established by the
nation, which essentially creates the basis of national self-determination. In other words,
this means the right of peoples with a common national identity to decide under what
conditions and how they want to live.20 Since the emergence of the modern international
system is closely intertwined with the birth of nations, thus the principle of national selfdetermination appeared as the most fundamental legitimacy doctrine of the international
system.21 The emergence of nationalism – a complex concept itself – can be linked to this
process. Nationalism can refer to the general process of nation-building, to the national
sentiment or to the sense of national belonging; to the acquisition or preservation of
national status, or in a broader sense to the national ideology that emphasizes national
identity.22 Ernst Gellner interprets nationalism as a political principle in which the political
and the national dimensions overlap.23

Nationalism as a Political Doctrine
The ideology of nationalism can be divided into ‘basic’ and ‘secondary’ components. The
basic doctrine includes the following principles (SMITH 1995, 10):
the world is constituted by nations (each of specific character)
the source of all political power is the nation
loyalty to the nation is above all other loyalties
real freedom can only be achieved through identification with a nation
the peace and freedom of the world is based on the freedom and security of all nations
nations can only be “free” in their own sovereign states

1.3. Sovereignty and State Authority
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One of the most important elements of the public law concept of the state, the “key word” of
the exercise of state power is the sovereignty. Sovereignty means a truly and effectively
exclusively exercised state authority over a given territory and population which is recognized
by others. Sovereignty is a necessary feature of states (alongside territory and population),
that is, only such entities can be considered states which are sovereign.24 Accordingly, state
power can be labelled totally sovereign if the state possesses stronger, determinative and
decisive, non-derivative and original power over its territory and its population and if this
force of state power is expressed in the monopoly of legitimate physical violence and in the
primacy of legislation.25

In public law literature, sovereignty is discussed in two ways. Internal sovereignty relates to
intrastate relations and determines who is the sovereign in the state decision-making
system, who has supreme authority, who is the ultimate holder of power. In other words,
internal sovereignty means the supreme power, the ultimate holder of power in the state
decision-making mechanism, and the rules (constitution, laws) adopted thereby regarding
the population of the state.26 In international relations’ theory, the concept of the sovereign
state is crucial as sovereignty is the most important criterion of modern statehood.
Regardless of who the bearer of sovereignty is, the state is considered sovereign in interstate
relations. We speak about external sovereignty when the state has its own statehood,
independence, it is not subordinated to other states or other actors of interstate relations,
so its decisions are made without external influence or control. Therefore, the international
recognition of new state polities is especially significant for this reason, namely that from the
moment of recognition, the country in question gains independence in international life,
thus ‘taking possession’ of the external aspect of sovereignty. The question is, of course,
whether the new state commands the necessary ability to exercise this authority within its
own territory.

There is no universally binding international legal document clarifying the concept of the
state. Even the UN’s universal documents are silent on the attributes of statehood, while one
of the conditions for UN-membership is exactly that: the existence of statehood.27 Therefore,
in connection with the definition of the notion of the state the 1933 Montevideo Convention,
under which: “The state as a person of international law should possess the following
qualifications: (a) permanent population, (b) a defined territory, (c) government, and (d)
capacity to enter into relations with the other states”. 28

1.3.1. The Nature and Sources of State Power
Karen Mingst characterizes the power of states as something with which the state seeks not
only to influence others, but is also able to control the consequences of its activities and to
24
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achieve and realize results that would not have occurred on their own. Consequently, power
is such a multi-dimensional factor, which is determined – as to the consequences of
exercising it – by the power potential of the affected interstate actors.

What are the components of a state’s power potential?
The extent of state power is primarily illustrated by the natural, material and other (nonmaterial) sources of power. Natural resources of power include the geographic extent (size
and location) of the given state, its stock of natural resources (minerals, crude oil, natural
gas), and its population and its characteristics (size, level of education). However, natural
resources of power can be converted into material and other (non-material) resources in
exercising power. The most important element of material resources of power is industrial
development, suitable to bridge geographic barriers, but it can also affect the rise in the
standard of living of the population, technological development and equipment. The
elements of non-material resources of power are national image, social cohesion (the public
support of power) and the leaders themselves (the quality of government).29

1.3.2. Exercise of Power – State Functions

The essence of power, however, also implies not only being possessed by each state and
other international actors, but also being exercised, i.e. different techniques are used to
transform the power potential described above into real power. These techniques are:
diplomacy, economic pressure, and military power (political instruments). 30

The exercise of state power depends significantly on the internal social conditions of the
state and on the constantly changing external international environment surrounding it.
According to most approaches in relevant literature, the exercise of state power is realized
through internal and external functions. Accordingly, the state shall ensure internal selfpreservation and societal development as well as its external defense and its balanced
relationship with other states.31

The external function of states is two-fold: it includes both defending the state against
external attacks and the management of international cooperation, within which the state
takes care of cooperation with other states and international organizations guided by
political and economic considerations.32
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Defense tasks against external attacks were later transformed, in parallel to the emergence
of modern nation-states, and even the aims of foreign policy itself have changed. While
formerly the most important foreign policy objective was to maintain independence,
modern nation-states strive to create a state of peace and solidarity.33 As part of foreign
policy, the establishment of a peaceful international contact and an active contribution to
the operation of institutions governed by international law were formulated as the most
important objectives for which diplomacy provided the appropriate framework.34 Diplomacy
is one of the oldest and most important institutions of interstate relations, which includes all
forms of communication between states.35 The essence of traditional diplomacy is that
states try to influence the behavior of other actors through negotiations and bargaining
processes by either acting or by refraining from certain conduct.36 As part of the
transformation of foreign policy objectives, a close international cooperation formulated in
the economic sector as well, and the external functions of a state were no longer limited to
cooperation with international organizations, and within that to the representation of state
sovereignty and self-determination, but also to facilitate the establishment of fairer
international relations, to develop a spirit of solidarity, which is a token of the international
order.37
Questions for Self-Check
1. Define the concept of the state as the most important actor in international relations.
2. What does the Montevideo Convention say about statehood?
3. What do we mean by personal sovereignty?
4. How does Anthony D. Smith determine the doctrine of nationalism?
5. How can the concept of “external sovereignty” be interpreted?
6. How can a state’s (potential and actual) power be measured?
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What Is A State?
READING ITEM 3
Globalization and the Changed Role of State in International Relations
This reading item is based on the Chapter 3 [The State as an Actor of International
Cooperation. Globalization and the Changed Role of State in International Relations written
by Zsuzsanna Fejes] of the book Interstate Relations (Szeged, 2018), edited by Anikó Szalai Zsuzsanna Fejes and Márton Sulyok.

INTRODUCTION AND LEARNING OUTCOMES
Globalization intensified during the past century and it did not only transformed economic
and social processes, but also the state’s position and role in the emerging world order as
consequence of the Westphalian peace built on the sovereign equality of nation-states, on
non-intervention and on the binding principles of international law. 1 Nowadays, in the 21st
century, we cannot speak only about states themselves, they have to be placed in the
international and global world order, in which, besides the states, non-state (economic and
social) actors have also gained ground, having a significant influence on the different
(subnational, supranational, transnational) levels of interstate relations. Consequently, all
the actors of the global world order ended up in a close interaction with the state and with
each other, which created their interdependence.
Learning outcomes
1. Understanding how globalization influences states and statehood
2. Understanding the key challenges of 21st century globalization faced by the states
Keywords: globalization, changed state roles, sustainable development, climate change,
human rights, interstate relations, international relations, global world order, international
crime, migration
Necessary time: 2 hours

1

TAKÁCS 2008, 163.

1.4. Possible Interpretations of Globalization
New methods and analytical frameworks have emerged regarding globalization processes,
and new perspectives have been developed in international literature.

One of the most wide-spread definitions of globalization comes from Thomas Friedman, who
considers it as “the inexorable integration of markets, nation-states and technologies to a
degree never witnessed before – in a way that is enabling individuals, corporations and
nation-states to reach around the world farther, faster, deeper and cheaper than ever
before.”2

Anthony Giddens sees the essence of globalization in the increasing intensification of
worldwide social relationships and describes it as a process in which places many miles
apart have such close bonds, which results in an event occurring at one place of the world
has a simultaneous effect at another place of the world, influencing events there, and this
interaction is mutual.3 Globalization therefore means “the widening, deepening and
speeding up of worldwide interconnectedness in all aspects of contemporary social life”.4
According to other approaches, globalization is essentially a power-economic process, in
which the most powerful actors of world economy intend to unify and universalize economic
and political rules. In this process, they keep their own interests in mind, they try to define
the legal and regulatory framework, and they conduct their activities through the most
important international institutions.5

Karen Mingst describes globalization as the growing political, economic, communication and
cultural integration of the world, in which the following challenges present themselves to
the states:
1) Politically, the state faces such global issues that governments cannot solve on their
own.
2) Economically, the interconnection of states and financial markets becomes more and
more unclear because, with the appearance of MNCs and with the internationalization of
production and consumption, states are unable to maintain the regulation of their own
economic policies.
3) In the field of communication and culture, with the spread of new technologies, the flow
and use of information can no longer be controlled by the states on their own.6
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1.5. The Impacts of Globalization on Statehood – Theoretical Approaches

Politics

Economy

Communication

Culture

In analyzing globalization processes, the following questions arise: (i) how they affect state
power and state involvement; (ii) which are the most important changes faced by the state. 7

POLITICS
In the global force field of the second half of the 20 th century such political and economic
structures have emerged that are not created on a territorial basis, and even though states
may become members, nevertheless they are often made up of public and private actors.
The most important feature of these structures is that they cross national borders. They can
be created at local, regional, national and supranational levels, while they remain the core
elements of the international system. Their specialty is that they prevail beyond the state
and the national territory, by ‘reaching over them’, they influence global politics and
economics. Thus, actual political control is transferred out of the control of the nation state,
which brings about the weakening of territorial nation-states (deterritorialization). 8 For this
reason, a lot of people see the greatest threats and impacts of globalization primarily in the
erosion of national self-determination and of state sovereignty, as in the placement of
decision-making outside of the respective countries. 9

7

PIERRE 2013, 1-37.
PONGRÁCZ 2016, 14.
9
SZILÁGYI 2009, 65-69.
8

ECONOMICS
In the economic sense, the process of globalization is the process of shaping the world
economy into an organic system, the essence of which is that economic relations and affairs
extend to more and more countries and territories, while their (often asymmetric)
interdependence intensifies and deepens – also starting to erode more and more the
frameworks of national economy. With this, naturally, the actual scope and power of
government policy diminishes, while the legitimation of supranational “governing
mechanisms” becomes the task of nation-states.10
As Paul Kennedy writes: the supranational tendencies weakened the independence and role
of the state, and no adequate substitute was created, which could have replaced it as a
fundamental unit responding to the change in the world.11
COMMUNICATION AND CULTURE
The effects of globalization increase the role and influence of external, international factors
not only in politics and in economy (as seen above) but also in other areas of social life. In
the era of globalization, the emergence and organization of social networks and processes
exceed territorial-based power, whereupon it is increasingly difficult to clearly distinguish
domestic affairs from foreign affairs. In cyberspace, the digitalized world connected through
electronic networks, numerous functional institutions and places are created, which enjoy
the benefit of being extraterritorial, if you will, within the borders of sovereign states, which
renders states unable to control the flow of information.12 The proliferation of the use of the
Internet has played a significant and determinative role in this process, by facilitating
communication between the actors of international relations and by making possible the
monopolization of the possessing information. This process is closely linked to the
internationalization of civil society, the emergence and strengthening of the so-called global
civil society.13
According to Samuel Huntington’s seminal work (Clash of Civilizations) the most important
international fault lines developed alongside the respective civilizations, and the sharpest
oppositions will also be determined by the different civilizations based on cultural and
religious identities. In this process, globalization, regionalization and the loss of cultural
identity also refer to the decline of the influence of the nation-state level, meaning the
weakening of national engagement. The author uses the term global ‘turmoil’ to describe
the upcoming situation, characterized (in his view) by the collapse of governing power, the
disintegration of states, the intensification of ethnic, religious and tribal conflicts, the
internationalization of mafia-type crime, the flood of tens of millions of refugees, and the
multiplication of nuclear and other weapons of mass destruction, the spread of terrorism,
the frequentation of ethnic cleansing and genocide.14
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Robert Gilpin, however, posits that serious attacks affect the nation-state not only from the
outside, but also from the domestic environment. “Within many nations, the politics of
identity and ethnic conflicts is challenging the integrity of states, as ethnic and regional
groups seek independence or at least greater autonomy. Yet it is important to understand
that the Kurds, Palestinians, and many other groups all want nation-states of their own; they
do not wish to eliminate nation-states but to divide present nation-states into units that they
themselves can control.”15
Besides presenting the above globalization challenges affecting the state, it must
unquestionably be pointed out that, on the one hand, the process of globalization does not
have the same intensity everywhere and, on the other hand, it is an extremely complex
phenomenon that cannot be traced back to a single dimension, thus cannot automatically be
interpreted either as political or as economic, nor as cultural homogenization. Although the
process goes beyond national borders, it does not eliminate the significance of the
territorial principle or endanger the concept of the sovereign state emerging as a result of
the Westphalian system.16
1.6. The Changed Tasks of the State in the Global World Order
Globalization does not impact the state in the 21 st century in the aspects that were
presented in the previous chapter, but also significantly transforms the place and role of
state in international order, revealing new issues to and tasks to be solved by the states.
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A. World Economy – The State’s Economic Engagement
After WWII, up until the early 1960s, the establishment of interstate relations aimed at
avoiding war and creating peace. The primary and most important actors in this ‘networkbuilding’ were the states. From the 1960s and the 1970s, however, the emphasis was placed
on the relationship between states and the market. For states, the most important challenge
became how economic goals can be achieved through state policies and vice versa: how can
the economy contribute to the strengthening of public (state) positions and of policies. As a
result, economic relations between nation-states intensified, resulting in the widening of
trade, investment and financial transactions, exceeding the framework of national
economy. This was reinforced by the rapid strengthening of the development of information
technology, enabling the rapid and efficient bridging of physical distances. Thus, states have
not only formulated political objectives, but economic measures and processes have become
increasingly more emphatic (on the part of states) in the system of interstate relations.17
After WWII, MNCs emerged reaching beyond state frameworks in an increasing number,
characterized by not having their own production or service facilities (or those, which they
control) in their home state (where they are seated), and having the headquarters of
decision-making and the place of their actual operations in different countries. MNCs act on
a global scale, but their (economic, employment and environmental) impacts affect the local
level, so their decisions have a significant impact on the economic policies of nation-states.18

With the emergence of economic globalization, the expectations for the economic
responsibility of national governments have increased. By the 21st century, the three macroregions: North America, Western Europe and East Asia (global triad) account for more than
80% of the world’s industrial production and total exports, while China produces significant
growth, but the development of Japan in the Pacific Region and of the “Four Asian Tigers”
(South Korea, Taiwan, Hong Kong, Singapore) should also be emphasized.19 Without such an
expanding and systematized world economy, interstate relations cannot be interpreted in
their entirety at present. World economy significantly impacts the national economies of
each state, which then influences the states’ domestic policies. This interaction is valid vice
versa, it is mutual.

MNCs and International
Economic Relations

Globalization
How National Economies are Superseded?
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B. The North-South Development Gap – Demographic and Health problems, Protection of life
Globalization of the world economy had many advantages and opportunities for
development for all states of the world, but it also had serious consequences: it generated
global inequality and a development gap between the core and the periphery of world
economy, between the North and the South.20

The North comprises the majority of the world’s industrialized countries, while the South
consists of less developed, developing countries.21 The name North-South refers, beyond
geographic aspects, to such serious global inequalities as population problems, starvation
and drinking water shortages, because of which the Southern countries urge dramatic
changes in the system of interstate relations.22 This, in turn, also expands traditional state
tasks and increases the responsibility of the international community (including each state)
towards developing countries.

Since population growth is not evenly distributed, one of the most dramatic consequences
of the backwardness of the South is the proliferation of population problems, as the
demographic rates of the developing world are much higher than those of the developed
world. Countries with a high population growth rate need to find a response to this problem,
and this places states in a major moral dilemma (e.g. birth control). In the context of
population growth, starvation, spread of diseases and epidemics are waiting to be resolved
in less developed countries. Nevertheless, economic and social globalization make
individuals and communities living in other states vulnerable worldwide to infectious
diseases and epidemics. This made it clear that the demographical problem, the
preservation of human health and the protection of life by public goods not only affect the
given states, but also their neighboring countries, and thus becomes the problem of the
international community, affecting the whole world.23 The WHO was created by the UN in
1948 for manage such problems.
At the same time, we must see that for the 21 st century, within the third world (more or less
treated as a unity), a much deeper differentiation is under way. The developing countries of
Latin America and Africa paint two very different pictures, while some of the East Asian
countries, also called ‘developmental states’ (as the above-mentioned Asian Tigers,
Malaysia, and Thailand), have made promising progress and with their active state
engagement, via a market economy. Building on their own civilizational and cultural
character, they became successfully industrialized states through prioritizing education
policy. At the same time, the third world has ‘failed states’ such as Afghanistan, Somalia and
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Libya, which are unable to perform basic state functions, but many overpopulated Asian
countries such as Bangladesh, Pakistan also show signs of such decline.24
C. International Movements, International Crime
Problems of the developing world, poverty and starvation, as well as internal destruction
trigger newer globalization phenomena as they reinforce migration and emigration at the
center of attention today. Further new state tasks are outlined in this context, e.g., in
administrative issues regarding those affected by migration, in facilitating their social
integration and in overcoming linguistic barriers.
At the same time, the migration process can spectacularly amplify the emergence of new
illegal labor markets, the rise of illicit markets, and the various forms of smuggling and
international crime. Globalization facilitates the commission of crimes by providing for rapid
communication and finding flexible networks through technological development, while
electronic financial systems also offer opportunities for new types of abuse. Reducing the
growth of international crime is one of the most pressing challenges of our days and it
appears as a task to be solved by the states. States cannot handle these challenges on their
own, the changed state responsibilities lie in international cooperation and joint action, in
the harmonization of electronic systems; however, unfortunately, the states can often
hardly find solutions on their own level to problems arising from bureaucracy, difficult
procedures and from the lack of communication between agencies.25

The emergence of movements intensified based on religion and ideology, the rise of Islamic
fundamentalism, world-wide terrorism and the management of relevant security policy
challenges constitute new types of global tasks. Cultural differences separating the state
political communities now rather have religious and cultural characteristics than ideological
ones, and these impact the international system. The content of the state’s former external
functions (instead of the state’s defense and security) increasingly shifts towards human
security.26 At the same time, the global communication and technological revolution, as
described above, led to a new interpretation of geographic space, and eliminated the former
interpretations of space and time through mass media networks, virtual and cyberspace.
States are not able to influence or control the free flow of information and ideas by
traditional means, thus, they shall fight against new challenges regarding control over their
citizens (and those who stay within national territory).
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D. The Protection of Environmental and Natural Resources, Climate Change – Sustainable
Development
By the 21st century, humanity faced that economic growth reached and at some points
exceeded the limits of the Earth’s load bearing capacity.27 Earth’s natural resources are finite
and states shall face the problem that conflicting interests appear often in connection with
economic development (market laws), environmental protection and resource
management, harmonization and reconciliation of which often falls back into the lap of
states.
Environmental pollution does not respect state borders, while containing it is the task of
individual states, even if it does not directly affect their territories. In the 21 st century, such a
definite environmental problem is global warming, causing extreme weather conditions,
resulting in drinking water shortages, and it may cause ozone depletion and tearing directly
threatening every living organism.28
27
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Guaranteeing sustainable development is listed as a new, 21st
century state task.

Sustainability means the elaboration of such strategies that support change but do not
destroy the environment and spare reserves, while guaranteeing that future generations can
also benefit from their advantages.29 In the spirit of sustainable development, the UN
convened the first World Conference on Environment and Development in 1992, than it held
several similar international environmental conferences and international legal documents
were born (Rio de Janeiro, Framework Convention on Climate Change 1992, Kyoto Protocol
1997, Johannesburg 2002, Copenhagen 2009; Paris Agreement 2015). While more than 200
international environmental conventions are in force today, the extent of progress in
resolving the ecological crisis is relatively small.30

The issue of environmental protection is closely linked to the ensuring the right to a healthy
environment belonging to the third generation of human rights, which also appears as a
new task of the state (and of the international community) and directly affects the quality of
our individual and collective lives.
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CHALLENGES OF GLOBALIZATION OVER THE MODERN STATE
1) The governments of the respective states more intensively take note of the fact that they
have narrower possibilities to enforce efficient regulation in the global force field;
2) The relationship of governments and citizens becomes looser, thus the influence of states
on their citizens decreases;
3) The state is less and less able to perform its tasks independently; state functions shall be
accomplished increasingly through international cooperation, while
4) The need of states to establish and to build relations with one another and efficiently
manage these relations increases more intensively; finally
5) The number of those international non-state actors increases more intensively and
permanently, who possess more and more rights formerly pertinent to the purview of state
sovereignty (e.g. legislation) and who try to control globalization processes. 31

Questions for Self-Check
1. What kind of interpretation possibilities has the concept of globalization?
2. How does the role of the state change in the globalizing world?
3. What are the challenges for the state in the 21st century international order?
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2. What is a Constitution?
READING ITEM 1
The Concept, Types, Functions and Content of a Constitution
This Reading Item has been prepared by relying on the IDEA Constitution-Building Primer
published by the International Institute for Democracy and Electoral Assistance in 2014,
edited by Elliot Bulmer under a Creative Commons license. (Edited by Márton Sulyok)

INTRODUCTION AND LEARNING OUTCOMES
The vast majority of contemporary constitutions describe the basic principles of the state, the
structures and processes of government and the fundamental rights of citizens in a higher
law that cannot be unilaterally changed by an ordinary legislative act. This higher law is
usually referred to as a constitution. The content and nature of a particular constitution, as
well as how it relates to the rest of the legal and political order, varies considerably between
countries, and there is no universal and uncontested definition of a constitution.
Nevertheless, any broadly accepted working definition of a constitution would likely
describe it as a set of fundamental legal-political rules that:
1. are binding on everyone in the state, including ordinary law-making institutions;
2. concern the structure and operation of the institutions of government, political principles
and the rights of citizens;
3. are based on widespread public legitimacy;
4. are harder to change than ordinary laws (e.g. a two-thirds majority vote or a referendum
is needed); and
5. as a minimum, meet the internationally recognized criteria for a democratic system in
terms of representation and human rights.
Learning outcomes
1. Understanding key principles of constitutions and constitution-making
2. Understanding the concept of the constitution (functions, content, stability)
Keywords:
Necessary time for Independent Study: 1-2 hours
Recommended Reading
1. L. Orgad: The Preamble in Constitutional Interpretation [ICON, 8(4)2010:714-738]
2. A. Kavanagh: The Constitutional Separation of Powers (University of Oxford)
3. M. Tushnet: Advanced Introduction into Comparative Constitutional Law, Elgar, 2014,
Cheltenham, 10-19, 94-112
4. N. Blokker – R. Wessel: Updating International Organizations. Intl. Org. L.R. (2)2005:1-8.

The Oxford Handbook of Comparative Constitutional Law: edited by Michell Rosenfeld András Sajó, 2012, Oxford University Press, Chapter 4 Dieter Grimm: Types of
Constitutions 98-132.
2.1. The Concept and Functions of a Constitution
If we needed to define constitutions not from an institutional, procedural approach, the best
possible way to grasp the essence of the concept is based on a functional understanding of
the notion.

Different from the concept of sovereignty, constitutions do not (only) define the boundaries
of the territory of a state, but also can the boundaries of the political community (generally,
the population).

 In geographical terms, a definition of boundaries does not only extend to the
definition of actual borders, but can also include territorial claims (if any) or
references extra-territorial rights (i.e. rights conferred to members of the political
community outside the geographical borders of a country).
 In personal terms, the boundaries of the political community generally extend to the
citizens, but other groups living in or outside of the territory of the given state can be
the – to a varying degree – subjects of rights and obligations under the constitutions,
such as minorities (whether constituents of the state or not), immigrants or refugees.
(E.g. some rights contained in the constitution may apply to both citizens and noncitizens, such as the right to be free from torture or physical abuse.) A constitution
often distinguishes between those inside and outside the polity (i.e. the political
space in which the entity having authorization to create the constitution exercises its
power).

Regarding the political community, constitutions can also declare and define its nature and
authority (the source of sovereignty). They often declare the state’s fundamental principles
and assumptions, as well as where its sovereignty lies.

EXAMPLES
 The Constitution of France (2008) declares that “France is an indivisible, secular,
democratic and social Republic” and that “National sovereignty belongs to the
people, who exercise it through their representatives and by means of referendums”.
 The Constitution of Ghana (1992) states that “The Sovereignty of Ghana resides in
the people of Ghana in whose name and for whose welfare the powers of government
are to be exercised”.

 The Fundamental Law of Hungary (2011) declares that “Hungary shall be an
independent, democratic rule-of-law State. The form of government of Hungary shall
be a republic. The source of public power shall be the people. The power shall be
exercised by the people through elected representatives or, in exceptional cases,
directly.”

In addition, constitutions can express the identity and values of a national community. As
nation-building instruments, constitutions may define the symbols of sovereignty (national
flag, anthem and other symbols), and may make proclamations about the values, history and
identity of the nation. A most recent reference to some of these elements pertains to debates
on constitutional identity and the identity of the constitution in the United States and also as
part of European integration.

 There are different models of constitutionally regulating or protecting national
insignia. Some jurisdictions even criminalize certain conducts against symbols of
national sovereignty, such as the national flag, while others are constitutionally
prohibited from protecting symbolic speech desecrating national symbols due to
historical or constitutional constraints.


Argentina, Algeria, Australia – A for Criminalization (e.g. national flag) –
“desecration” (the alphabet goes on – about 50 countries criminalize such or
similar conduct)



United States – F for Speech. Flag burning
Oral arguments
protected under the First Amendment of the US
in the case
Constitution as “symbolic speech”. (Historically,
there have been about 20 attempts at amending the
constitution between 1900 and the present day, but all
failed
due to procedural constraints.)
Landmark Case: United States v. Eichman

“The Government concedes, as it must, that appellees’ flag-burning constituted
expressive conduct, and this Court declines to reconsider its rejection in Johnson
of the claim that flag-burning as a mode of expression does not enjoy the First
Amendment's full protection. It is true that this Act, unlike the Texas law, contains
no explicit content-based limitation on the scope of prohibited conduct.
Nevertheless, it is clear that the Government's asserted interest in protecting the
"physical integrity" of a privately owned flag in order to preserve the flag's
status as a symbol of the Nation and certain national ideals is related to the
suppression, and concerned with the content, of free expression. The mere
destruction or disfigurement of a symbol's physical manifestation does not
diminish or otherwise affect the symbol itself.” (496 U.S. 310 – 1990)

The Core Elements of the Constitution-Concept

Identity

• Values
• Symbols

Authority

• Holder
• Powers

Boundaries

• Geographical
• Personal

Once the identity and the boundaries (i.e. the personal scope) of the constitution was
clarified, along with the underlying values constituting and forging the political community,
constitutions can also declare and define the rights and duties of citizens.

 Most constitutions use “emotions in constitutional design” in their preambles, where
the cultural, historical, linguistic, etc. contexts of their national as well as
constitutional development can be outlined. (For more details, see Orgad in
Recommended Reading.) Constitutional values are sometimes included here like the
well-being of posterity, or the pursuit of happiness as in the US Constitution. (This
part, outside of any references to the symbols of national sovereignty and identity,
can be considered the identitarian core of any constitution.)
 Most constitutions include a declaration of fundamental rights applicable to
citizens.
 Liberty! At a minimum, these will include the basic civil liberties that are necessary
for an open and democratic society (e.g. the freedoms of thought, speech,
association and assembly; due process of law and freedom from arbitrary arrest or
unlawful punishment).
 Many constitutions go beyond this minimum to include
o Equality! In the form of social, economic and cultural rights AND/OR
o Fraternity! In the form of specific collective rights of minority communities.

The Rights Contained in the Constitution

First Generation
- Liberty

Second
Generation Equality

Third Generation
- Fraternity

Constitutions can establish and regulate the political institutions of the community. The
institutional provisions typically provide mechanisms for the democratic allocation and
peaceful transfer of power (e.g. elections) and for the restraint and removal of those who
abuse power or who have lost the confidence of the people (e.g. impeachment procedures).

 Constitutions define the various institutions of government; prescribe their
composition, powers and functions; and regulate relations between them.
o Almost all constitutions establish legislative, executive and judicial branches
of government.
o In addition, there may be a symbolic head of state, institutions to
ensure the integrity of the political process (e.g. an electoral commission),
and institutions to ensure the accountability and transparency of those in
power (e.g. an ombudsman, constitutional court – “protectors of the
constitution and fundamental rights”).
 Checks and Balances: Constitutions can divide or share power between different
layers of government or sub-state communities. (For more details, see Kavanagh in
Recommended Reading.)
o Many constitutions establish federal, quasi-federal or decentralized processes for
the sharing of power between provinces, regions or other sub-state
communities.


Geographically defined (as in most federations, such as Argentina, Canada or
India), or



Culturally or linguistically defined (e.g. the 1994 Constitution of Belgium,
which establishes autonomous linguistic communities in addition to
geographical regions).

 Church and State: Constitutions can declare the official religious identity of the state
and demarcate relationships between sacred and secular authorities. This is
particularly important in societies where religious and national identities are
interrelated, or where religious law has traditionally determined matters of personal
status or the arbitration of disputes between citizens.
 State Objectives and Commitments: Constitutions can commit states to particular
social, economic or developmental goals. This may take the form of judicially

enforceable socio-economic rights, directive principles that are politically binding on
the government, or other expressions of commitment or intent.

The Separation and Distribution of Powers
(clearest model in the US)

Separation

Distribution

Horizontal

Vertical

The Fusion of Powers
(when horizontal separation breaks up – most models in Europe)

Executive

Legislative

Legislative

Checks and Balances
(Institutional and procedural assurances for the mutual control of the different branches of
power – and other external factors – over each other)

Legislative (incl.
specialized bodies
like Ombudman)

External Checks

Executive

Judiciary (also incl.
Constitutional
Courts)

President (if not
Executive)

The Cross-Section of Constitutional Functions

Social

Political

Legal

The above cross-section could also have been described by the indicators Culture (Social) –
Justice (Legal) – Power (Political). Constitutions are maps of culture, justice and power, but
also of society, the political and the legal system.

The Constitution as a Document

Literary, Cultural,
Aesthetic,
Symbolic, Social

Political

Legal

 Legal: As legal documents, constitutions are instruments of guarantees of justice
against injustice as a result of any abuse of power. As the supreme sources of law in
the given legal system, they provide authorization to enact laws for different aspects
of social life and culture.
 Social: Therefore, constitutions can also be built upon social functions (declarations) –
do forge a community and to reflect upon them identitarian values, which they will
identify with. (Some call this, the theory of ‘constitutional patriotism’.) These pertain
to the area of the above mentioned “emotions in constitutional design”, to the realm
of preambles (often forging constitutional identity), but emphatic references to
socio-economic rights or similar commitments as objectives of the state (e.g. the
assurance of humane living conditions to everyone)
 Political: As political documents, constitutions are instruments of identifying supreme
power and those institutions in charge of making high political decisions. In this
dynamic relationship, these institutions discuss along the lines of legal and social
issues central to the attention of public opinion and might make compromises
regarding them. (Some call this the plane of ‘constitutional politics’.)
These above functions need to be reconciled within the actual text, according to two
basic types, both of which (and a mixture of those) are typical to most constitutions.

Basic Types of Constitutions
(based on basic functions)

Procedural

Prescriptive

(where agreement on
shared identity is hard)

(where shared identity
needs to be reestablished)

Legal + Political
Structure,
Institutions

Symbolic, Aesthetic
(Identitarian) +
Goals, Values

Limits of Power to
Protect Democratic
Processes and
Human Rights

Consensus on how
government works +
What goals must
authorities achieve

What Elements Constitute a Constitution? An Analysis of Content

State
Structure
(Checks and
Balances)

Symbolism,
Narrative

Rights and
Obligations

The supreme "law of the land"
= Constitution

Typically, constitutions contain the above three components, in varying order or a mixture of
those. In the following, a “sample constitution” will be elaborated:

Preamble + 'Preliminaries'

Rights (and Obligations)
Legislative Power (incl. Specialized Bodies + Direct
Democracy + Lawkmaking and Const. Amendment)
Head of State

Government

Judiciary (+ constitutional justice, if separate)

Sub-national levels of government

Armed Forces, Emergency Situations

Closing Provisions (Force and Effect, Interim Measures, etc.)

Sidebar: Do International Organizations Have Constitutions?
First of all, the seemingly complicated answer to this question revolves around a dilemma of
form and/or content. Formally, many national constitutions are called Basic Law (like in
Germany) or Fundamental Law (like in Hungary), bot on the level of content, these are all
constitutions, with all the functions and elements that we have discussed above.
Secondly, the simpler answer to this question is: yes and no.

Yes, as in a functional approach, all documents that besides creating institutions that have
powers to change, protect and enforce their constitution, they also establish rights and
obligations to these institutions.

No, as in a material approach, constitutions of international organizations do not encompass
the citizens of the member states of the organizations (as direct subject of a sovereign entity)
and do not prescribe them specific rights (and obligations) in such detail as national
constitutions do. The institutional and procedural aspects of such constitutions (also called
by other names such as Charter, Founding Document, Statutes, etc.) are much more
emphatic.

For example, the ECHR sets forth about a dozen of human rights that are protected all over
under the aegis of the Council of Europe, and it also establishes one specific right of remedy
available to citizens of all CoE member states, i.e. the right to file an application to the ECtHR
in case a CoE member state violates their rights protected under the ECHR. In addition to
these, the majority of ECHR articles (Arts. 19 through 59) deals with how the ECtHR will
proceed with the case when such individual applications will be filed. Among the Additional
Protocols evolving the text of the ECHR, we also find a significant number of procedural
amendments, on top of those adding new rights to the ECHR.

Questions for Self-Check
1. How does the constitution describe the boundaries of the political community?
2. What is the connection between the concept of sovereignty and the notion of a
constitution?
3. Based on what two basic approaches can a constitution protect national symbols?
4. What does it mean that constitutions normally include rights of Liberty, Equality and
Fraternity?
5. What are the core elements of the constitution-concept?
6. How can you distinguish between separation of powers and distribution of powers?
7. What is checks and balances?
8. How would you characterize a fusion of powers?

This teaching material has been made at the University of Szeged, and supported by the
European Union. Project identity number: EFOP-3.4.3-16-2016-00014

What is A Constitution?
CCLGT

Introduction
• What “Constitutes” A Constitution? (Past, Present,
Future?)
• Functions, Concept, Form and Content

• How Constitutional Frameworks Develop (US, UK, FR,
DE, CEE)

What “Constitutes” A Constitution?
• Constitute (verb) = “to be part of something bigger”

• Regulate ONE specific segment of international legal order

• What ONE specific segment? Cf. What is a State? (Territory,
Population, Public Power – Political Will)
• How to “Constitute” A Constitution?
• Existing Institutions and Procedures

What ”Constitution”? (Historical)
Historical (Unwritten) – Uncodified

Chartered (Written) – Codified

• Organic legal development over
100s of years
• E.g. UK
• Unspecified number of laws
constitute the body of the
constitution – all special for
different reasons

• Adopted through special
procedures, by special institutions
(created for this purpose) –
ceremonial (charter)
• One specific document?

What “Constitution”? (Theoretical)
• Procedural Constitution

• Prescriptive Constitution

• Defines structures
• Sets limits of power
• Protects democratic processes
and human rights

• Fundamental function: charter
of ‘state identity’ – goals and
values
• Strong emphasis on social
content and “ideological” legal
and political content

What “Constitution”?
• “A rose by any other name would smell as sweet” (?)
• Not only states, international organizations also have constitutions
• ILO, IOM

• Some states have Basic Laws, Fundamental Laws
• Function matters: create rights and obligations + creates institutions
that have powers to change, protect and enforce the constitution

Why Compare?
• Putting the ’Comparative’ in Comparative Constitutional Law is necessary
for a contextual understanding of legal institutions in law and politics.
• Learning differences and similarities of the different Forms of Government
helps understand basic legal and political structures operating in a State
(as a framework of exercising public power over the population within the
sovereign territory)
• Lessons of a comparison can be important inputs into interstate and
international relations (convergence of problems and solutions)

Why Compare?
• Different cultural and historical traditions, circumstances are meant to
be understood (cultural relativism) in any comparison
• “Cross-fertilization” – ideas and models of different institutions need
to be observed (patterns of development) – to thoroughly improve
domestic legal and political cultures and institutional frameworks
• CCL serves legal and institutional capacity-building (e.g. ENP finances
institutional development in EU candidate countries – work usu.
based on international models and patterns) – legal competitiveness

”Constituting” the Boundaries of the Political
Community
• In Geographical Terms

• In Personal Terms

• Borders
• Territorial Integrity
• Territorial/Administrative
Structure
• Territorial Claims

• Members of the Political
Community
• Citizens
• Other groups

“Constituting” Limits of Sovereignty
• Self-imposed limitations on the exercise of sovereign powers:
• By the constitution (separation of powers, checks and balances, etc.)
• By national laws (governing rights and obligations)

• By national legal institutions (guaranteeing rights and
administering/overseeing procedures)

“Constituting” Identity
• Preambles or Foundations –
general historical, cultural,
etc. narrative,
• “messages”,
• value judgments and
evocation of certain
principles

• Identity – Symbols of
Sovereignty
• Emphasis on Religion /
Language / Culture
• Declarations and
Commitments

“Constituting” Authority (cf. Sovereignty)
• Holders: Form of Government
(representative of sovereignty) +
source of power?
• Representative: Head of State
(normally)
• Source: People

• Powers:
• Exercise of sovereign powers
through direct OR indirect
democratic means
• Parliamentary representation OR
• Popular vote / Referendum

“Constituting” Constitution-Making Authority
• Direct + Indirect Democracy
• Legislation and constitutionmaking in one hand
• Special majorities for special
procedures
• Optional: referendum before or
after

• Separate Organ Created (through
Constitution/Legislation)
• Dies with the adoption of the
Constitution
• Convention (Philadelphia, France,
etc.)

“Constituting” Power and Institutions
• Checks and Balances of the
Three Branches of Power

• Church and State – “Religious
Identity” (Pluralism)

• Institutions, Processes

• Separation or Cooperation (if
yes, for what purpose)

• Power-sharing: geographically /
culturally defined

• Secularism?

Doctrines and Principles
• Separation and Distribution of Powers (Across all branches
(Legislative, Executive and Judiciary; horizontal OR vertical) USA
• Fusion of Powers (Legislative and Executive) – delimitation
blurs – for reasons of expedient and effective governance
(term and structure of these powers is connected) – EUROPE
(mostly)

“Constituting” Rights

First
Generation
- Liberty

Second
Generation
- Equality

Third
Generation
- Fraternity

A Typical Constitution? Content
• Preamble + Preliminaries (Foundations)
• Rights and Obligations
• Branches of Power (Institutions)

• incl. specialized organs (e.g. Court of Auditors, ombudsmen)

• Subnational governance
• Armed Forces (Emergency Situations, Martial Law)
• Miscellaneous (closing, temporary, amendment, etc.)

Questions for Self-Check
1. How are the constitutions of states and international
organizations different?
2. In terms of legal competitiveness, what is the added value
of Comparative Constitutional Law for institutional capacitybuilding?
3. How does a constitution constitute the boundaries of the
political community?
4. In terms of sovereign power, what sort of self-imposed
limitations we know of?

Questions for Self-Check
5. What is the difference between direct and indirect exercise
of power (under popular sovereignty)?
6. What kinds of rights are included in constitutions
(generally)?
7. How could you define the principle of fusion of powers in
Europe?
8. What is the difference between the separation and the
distribution of powers?

Questions for Self-Check
9. How are prescriptive and procedural constitutions

different?
10. Can the two types of constitutions overlap in a
constitutional text?
11. What are the typical elements of the so-called
‘preliminaries’. How are these different from preambles?
12. In which part of the constitution would you place a
reference to the form of government?

Resources
• Elliot Bulmer: What Is a Constution? (IDEA Handbook)
• Mark Tushnet: Advanced Introduction into Comparative
Constitutional Law, Elgar, 2014, 10-40.
• Reading Item 1. The Concept, Types, Functions and Content
of a Constitution
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Understanding Constitutionalism

This Reading Item is based on the work of Robert Post and Reva Siegel: Democratic
Constitutionalism from the National Constitution Center (https://constitutioncenter.org/)
(edited by Zsuzsa Szakály).
INTRODUCTION AND LEARNING OUTCOMES
In learning a new subject, it is always important to understand the basic definitions. To have a
better view on the question of constitutionalism, first one must examine the concept of formal
and functional constitutional law.
The distinguishing between American and European Constitutionalism is also significant in the
way to understand the concept. To see the principles of the originalists and the thinkers against
the concept, one can find the basics of the long-time debate.

Learning outcomes
1. 1. Understanding the concept of democratic constitutionalism
2. 2. Understanding the differences of European and American meaning

Keywords: constitutional law, constitutionalism, originalism, democratic constitutionalism,
protection of human rights

Estimated time: app. 45 minutes

Recommended Reading
3. 1. New Millenium Consitutionalism: Paradigms of reality and Challenges, NJHAR, Yerevan,
2013
2. Elliot Bulmer: What is a Constitution? Principles and concepts International IDEA
Constitution-Building Primer (2014) 10-17.
3. Mark Tushnet: Advanced Introduction to Comparative Constitutional Law, Elgar Advanced
Introductions series, 114-121.

The Constitution is the law of lawmaking. It structures and limits the powers of government.
Sometimes the Constitution speaks in precise and unambiguous terms. It provides, for example,
that the “Senate of the United States shall be composed of two Senators from each State.”
Constitutional controversies are relatively rare when the Constitution speaks in this concrete,
rule-bound way.

But often constitutional provisions are elliptical and incomplete, filled with grand abstractions.
The Constitution gives Congress the power “to regulate Commerce . . . among the several
States,” and it forbids Congress from making any “law respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the freedom of speech.” The Constitution
provides that “No State shall make or enforce any law” that denies “to any person within its
jurisdiction the equal protection of the laws” or that deprives “any person of life, liberty, or
property, without due process of law.” Terms like “commerce,” or “the freedom of speech,” or
“equal protection,” or “due process of law” are not precise or self-defining.

Over the centuries the meaning of these essential but obscure constitutional provisions has
been subject to fierce debate. Our interpretation of these provisions has evolved dramatically
as the nation has developed. In the 19th Century, congressional commerce power did not
include the right to regulate manufacturing or to protect the rights of employees; these were
conceived as matters that states alone could control. But by the end of the 20 th Century,
congressional commerce power had expanded beyond anything the Framers foresaw or
imagined. Congress now routinely enacts laws establishing social security, enforcing fair labor
standards, and prohibiting discrimination in employment.
Constitutional change of this kind is commonplace. For over 120 years, the First Amendment’s
reach was quite limited. Government could use criminal law to punish persons who published
seditious libel, which is speech that challenges public authority. But through cases decided in
the last eighty years, we have come to understand that the primary purpose of the First
Amendment is to protect from criminal sanctions speech that criticizes the government.
Similarly, the Equal Protection Clause was originally interpreted to authorize racial segregation
that was “separate but equal.” But in 1954 the Clause was reinterpreted in the famous case
of Brown v. Board of Education to prohibit racial segregation.
Although the literal text of these important constitutional provisions has remained unaltered,
the meaning of these texts has dramatically evolved. All historians agree that the interpretation
of important constitutional texts has constantly changed over the life of the nation. What is the
significance of this fact?

For some, change of this kind is a problem. They look to the Constitution to stand outside of
politics and fix the structure of our government. They believe that the chief function of
constitutional law is to offer permanence and stability. On this account, the Constitution’s
authority flows from consent, from the fact that “We, the People” have ratified the document
in 1789. If change is necessary, we must pursue the arduous amendment procedures of Article

V to obtain the authority necessary to alter the text of the Constitution. The Constitution’s
authority thus flows solely from formal acts of ratification; the Constitution can change only
through the rigorous amendment procedures specified in Article V.

This view of the Constitution is well illustrated by Justice Scalia’s dissent in the recent case
of Obergefell v. Hodges (2015) in which the Court held that the Due Process Clause and the
Equal Protection Clause prevent states from refusing to marry same-sex couples. Objecting to
the Court’s opinion, Justice Scalia asserted:
When the Fourteenth Amendment was ratified in 1868, every State limited marriage to
one man and one woman, and no one doubted the constitutionality of doing so. That
resolves these cases. When it comes to determining the meaning of a vague
constitutional provision—such as ‘due process of law’ or ‘equal protection of the laws’—
it is unquestionable that the People who ratified that provision did not understand it to
prohibit a practice that remained both universal and uncontroversial in the years after
ratification.

In this passage Justice Scalia adopts a view of constitutional interpretation that is called
“originalism.”

Originalism holds that the Constitution should be interpreted as a contract whose meaning is
fixed at the moment of ratification.

Some aspects of the Constitution do seem to conform to this account. There are certain parts of
the Constitution which we do not experience as ambiguous. These portions of the Constitution
in fact seem to stand outside politics and to structure the “rules of the road” for our political
life. Good examples are the constitutional rules establishing a bicameral Congress or providing
that a presidential veto can be overruled only by a two-thirds vote of the Senate and the House.
These aspects of the Constitution can be changed, if at all, only through the arduous process of
constitutional amendment.

But this account does not well describe other, more ambiguous parts of the Constitution. The
Court has not bound its interpretation of the Constitution’s more abstract clauses, the clauses
that set forth fundamental rights, by the understandings of those who ratified these clauses.
The Court’s interpretation of “freedom of speech” or “equal protection of the laws” or “due
process” has evolved continuously since the ratification of these constitutional texts.

Evolving interpretation
Frontiero
Brown v.
v.
Board of
Richardson Education

Obergefell
v. Hodges

A good example is how the Equal Protection Clause came to be interpreted to prohibit sex
discrimination. For more than 130 years after the ratification of the Constitution, states treated
women unequally to men. State laws prevented women from becoming lawyers and obtaining
many other forms of employment, and even denied women the right to vote. But women
organized, first to obtain the right to vote, and then to secure legislation guaranteeing equality
of treatment by government and employers. Although an attempt to amend the Constitution to
prohibit sex discrimination failed, the Court nevertheless in 1973 signaled that the Equal
Protection Clause would henceforth be interpreted to require the equal treatment of women.
Writing a plurality opinion for the Court, Justice Brennan in Frontiero v. Richardson (1973)
explicitly noted that the Court would change its interpretation of the Equal Protection Clause in
part because “over the past decade, Congress has itself manifested an increasing sensitivity to
sex-based classifications.” The Court adjusted its interpretation of the Equal Protection Clause
to incorporate the new national ideal of gender equality, which had emerged through decades
of political contestation and mobilization.
The Court’s canonical decision in Brown v. Board of Education(1954), which interpreted the
Equal Protection Clause to forbid racial segregation, reflects exactly this kind of sensitivity to
altered popular values. Those who ratified the Fourteenth Amendment did not understand the
Amendment to require desegregated public schools. But racial discrimination had become
unacceptable to most Americans in the years after our struggle against Nazism in World War II.
In our own time, Justice Kennedy’s opinion for the Court in Obergefell struck down prohibitions
on same-sex marriage in part because of the extensive national “deliberation” that the Court
believed had caused the country to change its views regarding the justice of same-sex marriage.
Political scientists have shown time after time that judicial review regularly and unavoidably
translates deeply-held popular convictions into positive constitutional law. In this

way both liberal and conservative understandings have come to shape our interpretation of the
Constitution. It is plain, for example, that the Court’s recent creation of individual Second
Amendment rights owes far more to the values of mobilized gun advocates of the 1980s and
1990s than to 18th century ideas. The Court’s recent efforts to restrict affirmative action, or to
limit the reach of federal power to regulate interstate commerce, or to limit Congress’s
authority to enact legislation enforcing the Fourteenth Amendment, are all responsive to
contemporary conservative political mobilization.
Throughout American history, in contexts both liberal and conservative, the Court has
consistently interpreted the Constitution to reflect fundamental contemporary values. The
Court has rarely regarded the Constitution as a petrified contract, fixed by terms ratified in the
distant past. It has instead appealed to a Constitution whose authority must be earned in each
generation. Seen from this angle, the Constitution by which we are governed is plainly not
outside of politics. Its authority depends, in part, on its historical lineage and, in part, on its
capacity to express living Americans’ understanding of their deepest ideals.

Of course in a large and heterogeneous nation there is bound to be disagreement about the
meaning of the Constitution’s commitments to fundamental rights. For this reason, some fear
that if the Court were to interpret the Constitution in ways that respond to contemporary
ideals, our constitutional order might be undermined by instability and insecurity. This is the
fear that underlies originalism as a theory of constitutional interpretation. The hope is that by
limiting the Constitution’s interpretation to its original meaning, we can avoid conflict. In the
name of this fear, originalists would bind constitutional meaning to the views of those who first
consented to the Constitution in 1789, or to the Bill of Rights in 1791, or to the Fourteenth
Amendment in 1868.

This theory has a superficial plausibility. Its attractiveness, however, dissolves on closer
inspection. No American alive today was involved in the ratification of these constitutional
texts. How, we may ask, are contemporary Americans bound to a contract they did not make?
Is it reasonable to ask living Americans to identify with the Framers’ agreement when many—
for example, women and African Americans—would not have been permitted to vote had they
been alive at the time of the Founding or even when the Fourteenth Amendment was ratified?
The prospect of being bound to a document whose meaning was completely fixed by strangers
would likely be most alienating. Nor would the infinitesimal possibility of amending the
Constitution substitute for the lack of consent by living Americans. Unlike the Constitution of
the State of California or the Constitution of India, it is almost impossible to amend the
Constitution of the United States. Since 1789, the nation has used the procedures of Article V to
ratify only 27 amendments. Instead we have relied on other provisions of the Constitution to
enable constitutional change, including those authorizing the democratically elected Congress
and President to create federal courts and to appoint federal judges.

Originalists like Justice Scalia claim to reject change that occurs through judicial interpretation.
They argue that judges should instead be bound to the Constitution’s original meaning because
this will create a neutral and mechanical way to settle disputes over the Constitution’s
meaning. The argument may be appealing, but its logic does not hold. Original meaning is not a
simple fact waiting to be uncovered. If it were, the relevant experts would surely be historians
who know far more about the facts of the past than judges. But historians rarely understand
legal texts to have one meaning for all who ratify them. Uncovering “original meaning” requires
interpretive judgment. That is why originalists frequently disagree among themselves. There
were originalists arguing on both sides of the Obergefell case—some claiming that bans on
same-sex marriage were not prohibited by the original meaning of the Constitution, and some
claiming that they were. Because there are many ways to determine the “original meaning” of
the Constitution, originalists often seem to “discover” original meanings of the Constitution
that are consonant with their own values and ideals.
If it appears strange to interpret the Constitution in light of contemporary “deliberation,”
consider that constitutional interpretation has proceeded in this way since the beginning of the
Republic when the country debated the constitutionality of a national bank. Judges interpreting
the Constitution regularly look to the nation’s history, to the Constitution’s text, to the
structure of American government, to judicial precedent, to practical reason, and to the
nation’s ideals as they decide the Constitution’s meaning. Judicial interpretations of the
Constitution typically embody the stability and predictability that characterize all judge-made
law, of which our own common law is a conspicuous example. If the end result of this complex
process of decision-making were not consonant with the fundamental values of the American
people, the authority of the Constitution would diminish.

Originalists
original meaning of the constitution
contract in time

Originalists

Originalists

The point is well illustrated by the case of Bolling v. Sharpe (1954). Bolling was a companion
case of Brown; it decided whether Washington, D.C. could operate a school system that was
racially segregated. Brown had interpreted the Equal Protection Clause of the Fourteenth
Amendment, which applies only to states, to prohibit school segregation in the states. But
Washington D.C. is not a state; it is instead a federal territory. The Fifth Amendment, which
applies to the federal government and was ratified in 1791, contains a Due Process Clause, but
not an Equal Protection Clause. In Bolling the Court interpreted the Due Process Clause of the
Fifth Amendment to prohibit racially segregated schools. This conclusion could not possibly be
explained in terms of the original meaning of the Fifth Amendment, because in 1791 slavery
was an accepted fact of American life, woven into the very fabric of the Constitution.
Critics of Bolling who espoused an originalist theory of constitutional interpretation objected to
this anomaly. Yet the Court did not find differences in the text or history of the Fifth and
Fourteenth Amendments sufficient to exempt the federal government from the prohibition
against racial segregation that Brown had announced. Because there was no realistic possibility
of amending either the Fifth or Fourteenth Amendments to reflect this conclusion, the Court
chose in Bolling to use the process of interpretation to align the Constitution with deeply-held
American values. If the Constitution had not been interpreted to constrain the federal
government as it constrained the states, its authority would have been undermined.
Bolling illustrates that when the Court interprets the Constitution in dialogue with the
nation’s fundamental values, it helps sustain the Constitution’s authority. It is because the
Court interprets the Constitution in this way that Americans struggle to persuade each
other—and the Court—about the Constitution’s meaning. This struggle creates community.
Even Americans who disagree about fundamental values are united in their belief that the
Constitution is central in American life. This makes our Constitution vibrant and important, in
a way that is unique among nations of the world.

In other countries, constitutions are the concern chiefly of legal professionals; in the United
States, the Constitution matters for the people. This is what President Woodrow Wilson meant
when he proclaimed that “the Constitution of the United States is not a mere lawyers’
document: it is a vehicle of life, and its spirit is always the spirit of the age.” Woodrow
Wilson, Constitutional Government In The United States 69 (1908).
Consider the recent controversy over whether the First Amendment prohibits campaign finance
reform. If this issue were truly settled by the meaning of the First Amendment in 1791, there
would be no reason for millions of Americans to debate what First Amendment protections
now require; As the country debates this question, current generations of Americans argue
about the meaning of the Constitution’s commitment to liberty and to democracy. Many,
outraged by the Court’s decisions striking down laws limiting donations to political campaigns,
question the Court’s authority to restrict campaign finance legislation—just as other Americans
question the Court’s authority constitutionally to restrict the regulation of health care,
affirmative action, or abortion. Persistent debate of this kind reaffirms the centrality of the
Constitution to American life; it also informs the Court about how living Americans understand
constitutional meaning.

Some fear that courts interpreting the Constitution in this fashion converts the United States
into a juristocracy, in which—to use Justice Scalia’s vivid phrase—“a black-robed supremacy”
(United States v. Windsor (2013) (Scalia, J., dissenting)) can strangle the democratically-elected
branches. This is a danger with which the nation has lived since its Founding.
The power of judicial review has in fact been abused, at times egregiously so. Unwise judges
can thwart democracy whether they adopt an originalist theory of interpretation, as they did in
the infamous case of Dred Scott v. Sandford (1857), which held that African slaves and their
descendants could not be citizens of the United States; or whether they adopt some other
theory of constitutional interpretation, as they did in the equally infamous case of Lochner v.
New York (1905), which struck down a statute limiting the number of hours bakers could work
each week.
The important thing to remember, however, is that the Court never has the last word. When
the Court pronounces its view of the Constitution, it is as likely to spark controversy as to end it.
This point was made in a pithy and amusing way by the comedian Jon Stewart in his book
entitled America (The Book): A Citizen’s Guide to Democracy Inaction. Stewart reports in his
discussion of Roe v. Wade (1973) that “[t]he Court rules that the right to privacy protects a
woman’s decision to have an abortion and the fetus is not a person with constitutional rights,
thus ending all debate on this once-controversial issue.” Jon Stewart, et al., America (The Book):
A Citizen's Guide to Democracy Inaction 90 (2004). Stewart’s irony implies what any historian
would affirm:
although Supreme Court decisions exert immense authority, constitutional interpretations
are truly and finally settled only when the people accept their wisdom, not simply when the
Supreme Court speaks.

If the Court interprets the Constitution in ways that mistake the actual commitments of
Americans, Americans will oppose its decisions. In the end, Alexis de Tocqueville, as in so many
things, correctly perceived the nature of our constitutional polity when he observed that the
“power” of Supreme Court justices:

“Is immense, but it is power springing from opinion. [Justices] are all-powerful so long
as the people consent to obey the law; they can do nothing when they scorn it. Now, of
all powers, that of opinion is the hardest to use, for it is impossible to say exactly where
its limits come. Often it is as dangerous to lag behind as to outstrip it. The federal
judges therefore must not only be good citizens and men of education and integrity,
qualities necessary for all magistrates, but must also be statesmen; they must know
how to understand the spirit of the age, to confront those obstacles that can be
overcome, and to steer out of the current when the tide threatens to carry them away,
and with them the sovereignty of the Union and obedience to its laws.”

Alexis De Tocqueville, Democracy In America 150-51 (J.P. Mayer ed., George Lawrence Trans.,
1969).
De Tocqueville’s vision of judicial review is profoundly democratic. He affirms that courts can
lead and should guide public opinion, but that in the long run courts are tethered to public
opinion. The question is always whether the Court has interpreted the Constitution in a way
that truly expresses American convictions. For this reason, we may call this understanding of
judicial review “democratic constitutionalism.”

Questions for Self-Check
What is the meaning of constitutional law?
What is the meaning of constitutionalism?
What is the meaning of democratic constitutionalism?
What is the meaning of originalism?
What are the most important cases related to the Equal Protection Clause?
What are the negative aspects of originalism?
Home Assignment
Read the paper Rainer Arnold: National and Supranational Constitutionalism in Europe,
published in: New Millenium Consitutionalism: Paradigms of reality and Challenges, NJHAR,
Yerevan, 2013 (121-131. pp.)
Answer the following question: What are the most important characteristics of the
supranational constitutionalism?
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Understanding the Rule of Law

This reading item is based on the Rule of Law Checklist of the Venice Commission [CDLAD(2016)007 European Commission for Democracy through Law ( Venice Commisssion)
Rule of Law Checklist Adopted by the Venice Commission at its 106th Plenary Session
(Venice, 11-12 March 2016)] (edited by Zsuzsa Szakály).

INTRODUCTION AND LEARNING OUTCOMES
The concept of the Rule of Law is dynamic, so the exact definition for eternity is a task of
great challenge. However, the elements of Rule of Law were examined in several different
ways. The Venice Commission created a checklist for the elements of the Rule of Law, so the
task is to choose a state, and examine every question in the structure of the state. In the end,
it will give a list of factors to determine the level of the Rule of Law in the examined state. It
could help to gather a comprehensive view of the question of the Rule of Law.
Learning outcomes
1. 1. Understanding the concept of Rule of Law
2. 2. Have the ability to examine the status of Rule of Law in a state
Keywords: Rule of Law, legal certainty, legality, misuse of powers, equality before the law,
access to justice, constitutional justice, independence of the judges, fair trial, nonretroactivity, res judicata
Estimated time: 1-2 hours
Recommended Reading

1. Rule of Law Checklist of the Venice Commission [CDL-AD(2016)007 European
Commission for Democracy through Law (Venice Commission) Adopted by the
Venice Commission at its 106th Plenary Session (Venice, 11-12 March 2016)]
2. Ricardo Gosalbo-Bono: The Significance of the Rule of Law and its Implications for
the European Union and the United States, Unversity of Pittsburgh Law Review,
Volume 72, Issue 2, Winter 2010,
3. 3. Albert Venn Dicey, Introduction to the Study of the Law of the Constitution (LF
ed.) [1915]
4. Laurent Pech: The Rule of Law as a Constitutional Principle of the European Union

Jean Monnet Working Paper 04/09,
Motto:
„The problems (…) start with the very word,”
(R. van Caenegem)

ELEMENTS OF THE RULE OF LAW

Elements of
Rule of Law

Legality

Legal certainty

Prevention of
abuse
(misuse) of
powers

Equality
before the law
and nondiscrimination

Access to
justice

A. Legality
1.

Supremacy of the law

Is supremacy of the law recognised?
i. Is there a written Constitution?
ii. Is conformity of legislation with the Constitution ensured?
iii. Is legislation adopted without delay when required by the Constitution?
iv. Does the action of the executive branch conform with the Constitution and other laws?
v. Are regulations adopted without delay when required by legislation?
vi. Is effective judicial review of the conformity of the acts and decisions of the executive
branch of government with the law available?
vii. Does such judicial review also apply to the acts and decisions of independent agencies
and private actors performing public tasks?
viii. Is effective legal protection of individual human rights vis-à-vis infringements by private
actors guaranteed?
2.

Compliance with the law

Do public authorities act on the basis of, and in accordance with standing law?

i. Are the powers of the public authorities defined by law?
ii. Is the delineation of powers between different authorities clear?
iii. Are the procedures that public authorities have to follow established by law?
iv. May public authorities operate without a legal basis? Are such cases duly justified?
v. Do public authorities comply with their positive obligations by ensuring implementation
and effective protection of human rights?
vi. In cases where public tasks are delegated to private actors, are equivalent guarantees
established by law?
3.

Relationship between international law and domestic law

Does the domestic legal system ensure that the State abide by its binding obligations under
international law?
In particular:
i. Does it ensure compliance with human rights law, including binding decisions of
international courts?
ii. Are there clear rules on the implementation of these obligations into domestic law?
4.

Law-making powers of the executive

Is the supremacy of the legislature ensured?
i. Are general and abstract rules included in an Act of Parliament or a regulation based on
that Act, save for limited exceptions provided for in the Constitution?
ii. What are these exceptions? Are they limited in time? Are they controlled by Parliament
and the judiciary? Is there an effective remedy against abuse?
iii. When legislative power is delegated by Parliament to the executive, are the objectives,
contents, and scope of the delegation of power explicitly defined in a legislative act?
5.

Law-making procedures

Is the process for enacting law transparent, accountable, inclusive and democratic?
i. Are there clear constitutional rules on the legislative procedure?
ii. Is Parliament supreme in deciding on the content of the law?
iii. Is proposed legislation debated publicly by parliament and adequately justified (e.g. by
explanatory reports)?
iv. Does the public have access to draft legislation, at least when it is submitted to
Parliament? Does the public have a meaningful opportunity to provide input?
v. Where appropriate, are impact assessments made before adopting legislation (e.g. on the
human rights and budgetary impact of laws)?
vi. Does the Parliament participate in the process of drafting, approving, incorporating and
implementing international treaties?
6. Exceptions in emergency situations
Are exceptions in emergency situations provided for by law?

i. Are there specific national provisions applicable to emergency situations (war or other
public emergency threatening the life of the nation)? Are derogations to human rights
possible in such situations under national law? What are the circumstances and criteria
required in order to trigger an exception?
ii. Does national law prohibit derogation from certain rights even in emergency situations?
Are derogations proportionate, that is limited to the extent strictly required by the
exigencies of the situation, in duration, circumstance and scope?
iii. Are the possibilities for the executive to derogate from the normal division of powers in
emergency circumstances also limited in duration, circumstance and scope?
iv. What is the procedure for determining an emergency situation? Are there parliamentary
control and judicial review of the existence and duration of an emergency situation, and the
scope of any derogation thereunder?
7.

Duty to implement the law

What measures are taken to ensure that public authorities effectively implement the law?
i. Are obstacles to the implementation of the law analysed before and after its adoption?
ii. Are there effective remedies against non-implementation of legislation?
iii. Does the law provide for clear and specific sanctions for non-obedience of the law?
iv. Is there a solid and coherent system of law enforcement by public authorities to enforce
these sanctions?
v. Are these sanctions consistently applied?
8.

Private actors in charge of public tasks

Does the law guarantee that non-State entities which, fully or in part, have taken on
traditionally public tasks, and whose actions and decisions have a similar impact on ordinary
people as those of public authorities, are subject to the requirements of the Rule of Law and
accountable in a manner comparable to those of public authorities?
B. Legal certainty
1. Accessibility of legislation
Are laws accessible?
i. Are all legislative acts published before entering into force?
ii. Are they easily accessible, e.g. free of charge via the Internet and/or in an official bulletin?
2. Accessibility of court decisions
Are counts decisions accessible?
i. Are court decisions easily accessible to the public?
ii. Are exemptions sufficiently justified?
3. Foreseeability of the laws
Are the effects of laws foreseeable?

i. Are the laws written in an intelligible manner?
ii. Does new legislation clearly state whether (and which) previous legislation is repealed or
amended? Are amendments incorporated in a consolidated, publicly accessible, version of
the law?
4. Stability and consistency of law
Are laws stable and consistent?
i. Are laws stable, to the extent that they are changed only with fair warning?
ii. Are they consistently applied?
5. Legitimate expectations
Is respect for the principle of legitimate expectations ensured?
6. Non-retroactivity
Is retroactivity of legislation prohibited?
i. Is retroactivity of criminal legislation prohibited?
ii. To what extent is there also a general prohibition on the retroactivity of other laws
iii. Are there exceptions, and, if so, under which conditions?
7.

Nullum crimen sine lege and nulla poena sine lege principles

Do the nullum crimen sine lege and nulla poena sine lege (no crime, no penalty without a
law) principles apply?
8. Res judicata
Is respect of res judicata ensured?
i. Is respect for the ne bis in idem principle (prohibition against double jeopardy) ensured?
ii. May final judicial decisions be revised?
iii. If so, under which conditions?
C. Prevention of abuse (misuse) of powers
Are there legal safeguards against arbitrariness and abuse of power (détournement de
pouvoir) by public authorities?
i. If yes, what is the legal source of this guarantee (Constitution, statutory law, case-law)?
ii. Are there clear legal restrictions to discretionary power, in particular when exercised by
the executive in administrative action?
iii. Are there mechanisms to prevent, correct and sanction abuse of discretionary powers
(détournement de pouvoir)? When discretionary power is given to officials, is there judicial
review of the exercise of such power?
iv. Are public authorities required to provide adequate reasons for their decisions, in
particular when they affect the rights of individuals? Is the failure to state reasons a valid
ground for challenging such decisions in courts?

D. Equality before the law and non-discrimination
1. Principle
Does the Constitution enshrine the principle of equal treatment, the commitment of the
State to promote equality as well as the right of individuals to be free from discrimination?
2. Non-discrimination
Is respect for the principle of non-discrimination ensured?
i. Does the constitution prohibit discrimination?
ii. Is non-discrimination effectively guaranteed by law?
iii. Do the Constitution and/or legislation clearly define and prohibit both direct and indirect
discrimination?
3. Equality in law
Is equality in law guaranteed?
i. Does the constitution require legislation (including regulations) to respect the principle of
equality in law? Does it provide that differentiations have to be objectively justified?
ii. Can legislation violating the principle of equality be challenged in the court?
iii. Are there individuals or groups with special legal privileges? Are these exceptions and/or
privileges based on a legitimate aim and in conformity with the principle of proportionality?
iv. Are positive measures expressly provided for the benefit of particular groups, including
national minorities, in order to address structural inequalities? Legislation must respect the
principle of equality: it must treat similar situations equally and different situations
differently and guarantee equality with respect to any ground of potential discrimination.
4. Equality before the law
Is equality before the law guaranteed?
i. Does the national legal order clearly provide that the law applies equally to every person
irrespective of race, colour, sex, language, religion, political or other opinion, national or
social origin, association with a national minority, property, birth or status? Does it provide
that differentiations have to be objectively justified, on the basis of a reasonable aim, and in
conformity with the principle of proportionality?
ii. Is there an effective remedy against discriminatory or unequal application of legislation?
E. Access to justice
1. Independence and impartiality
a. Independence of the judiciary
Are there sufficient constitutional and legal guarantees of judicial independence?

i. Are the basic principles of judicial independence, including objective procedures and
criteria for judicial appointments, tenure and discipline and removals, enshrined in the
Constitution or ordinary legislation?
ii. Are judges appointed for life time or until retirement age? Are grounds for removal limited
to serious breaches of disciplinary or criminal provisions established by law, or where the
judge can no longer perform judicial functions? Is the applicable procedure clearly
prescribed in law? Are there legal remedies for the individual judge against a dismissal
decision?
iii. Are the grounds for disciplinary measures clearly defined and are sanctions limited to
intentional offences and gross negligence?
iv. Is an independent body in charge of such procedures?
v. Is this body not only comprised of judges?
vi. Are the appointment and promotion of judges based on relevant factors, such as ability,
integrity and experience? Are these criteria laid down in law?
vii. Under which conditions is it possible to transfer judges to another court? Is the consent
of the judge to the transfer required? Can the judge appeal the decision of transfer?
viii. Is there an independent judicial council? Is it grounded in the Constitution or a law on
the judiciary? If yes, does it ensure adequate representation of judges as well as lawyers and
the public?
ix. May judges appeal to the judicial council for violation of their independence?
x. Is the financial autonomy of the judiciary guaranteed? In particular, are sufficient
resources allocated to the courts, and is there a specific article in the budget relating to the
judiciary, excluding the possibility of reductions by the executive, except if this is done
through a general remuneration measure? Does the judiciary or the judicial council have
input into the budgetary process?
xi. Are the tasks of the prosecutors mostly limited to the criminal justice field?
xii. Is the judiciary perceived as independent? What is the public’s perception about possible
political influences or manipulations in the appointment and promotion of the
judges/prosecutors, as well as on their decisions in individual cases? If it exists, does the
judicial council effectively defend judges against undue attacks?
xiii. Do the judges systematically follow prosecutors’ requests (“prosecutorial bias”)?
xiv. Are there fair and sufficient salaries for judges?
b. Independence of individual judges
Are there sufficient constitutional and legal guarantees for the independence of individual
judges?
i. Are judicial activities subject to the supervision of higher courts – outside the appeal
framework -, court presidents, the executive or other public bodies?
ii. Does the Constitution guarantee the right to a competent judge (“natural judge preestablished by law”)?

iii. Does the law clearly determine which court is competent? Does it set rules to solve any
conflicts of competence?
iv. Does the allocation of cases follow objective and transparent criteria? Is the withdrawal
of a judge from a case excluded other than in case a recusal by one of the parties or by the
judge him/herself has been declared founded??
c. Impartiality of the judiciary
Are there specific constitutional and legal rules providing for the impartiality of the judiciary?
i. What is the public’s perception of the impartiality of the judiciary and of individual judges?
ii. Is there corruption in the judiciary? Are specific measures in place against corruption in
the judiciary (e.g. a declaration of assets)? What is the public’s perception on this issue?
d. The prosecution service: autonomy and control
Is sufficient autonomy of the prosecution service ensured?
i. Does the office of the public prosecution have sufficient autonomy within the State
structure? Does it act on the basis of the law rather than of political expediency?
ii. Is it permitted that the executive gives specific instructions to the prosecution office on
particular cases? If yes, are they reasoned, in writing, and subject to public scrutiny?
iii. May a senior prosecutor give direct instructions to a lower prosecutor on a particular
case? If yes, are they reasoned and in written form?
iv. Is there a mechanism for a junior prosecutor to contest the validity of the instruction on
the basis of the illegal character or improper grounds of the instruction?
v. Also, can the prosecutor contesting the validity of the instruction request to be replaced?
vi. Is termination of office permissible only when prosecutors reach the retirement age, or
for disciplinary purposes, or, alternatively, are the prosecutors appointed for a relatively long
period of time without the possibility of renewal?
vii. Are these matters and the grounds for dismissal of prosecutors clearly prescribed by law?
viii. Are there legal remedies for the individual prosecutor against a dismissal decision?
ix. Is the appointment, transfer and promotion of prosecutors based on objective factors, in
particular ability, integrity and experience, and not on political considerations? Are such
principles laid down in law?
x. Are there fair and sufficient salaries for prosecutors?
xi. Is there a perception that prosecutorial policies allow selective enforcement of the law?
xii. Is prosecutorial action subject to judicial control?
e. Independence and impartiality of the Bar
Are the independence and impartiality of the Bar ensured?
i. Is there a recognised, organised and independent legal profession (Bar)?
ii. Is there a legal basis for the functioning of the Bar, based on the principles of
independence, confidentiality and professional ethics, and the avoidance of conflicts of
interests?

iii. Is access to the Bar regulated in an objective and sufficiently open manner, also as
remuneration and legal aid are concerned?
iv. Are there effective and fair disciplinary procedures at the Bar?
v. What is the public’s perception about the Bar’s independence?
2. Fair trial
a. Access to courts
Do individuals have an effective access to courts?
i. Locus standi (right to bring an action): Does an individual have an easily accessible and
effective opportunity to challenge a private or public act that interferes with his/her rights?
ii. Is the right to defence guaranteed, including through effective legal assistance? If yes,
what is the legal source of this guarantee?
iii. Is legal aid accessible to parties who do not have sufficient means to pay for legal
assistance, when the interests of justice so require?
iv. Are formal requirements, time-limits and court fees reasonable?
v. Is access to justice easy in practice? What measures are taken to make it easy?
vi. Is suitable information on the functioning of the judiciary available to the public?
b. Presumption of innocence
Is the presumption of innocence guaranteed?
i. Is the presumption of innocence guaranteed by law?
ii. Are there clear and fair rules on the burden of proof?
iii. Are there legal safeguards which aim at preventing other branches of government from
making statements on the guilt of the accused?
iv. Is the right to remain silent and not to incriminate oneself nor members of one’s family
ensured by law and in practice?
v. Are there guarantees against excessive pre-trial detention?
c. Other aspects of the right to a fair trial
Are additional fair trial standards enshrined in law and applied in practice?
i. Is equality of arms guaranteed by law? Is it ensured in practice?
ii. Are there rules excluding unlawfully obtained evidence?
iii. Are proceedings started and judicial decisions made without undue delay? Is there a
remedy against undue lengths of proceedings?
iv. Is the right to timely access to court documents and files ensured for litigants?
v. Is the right to be heard guaranteed?
vi. Are judgments well-reasoned?
vii. Are hearings and judgments public except for the cases provided for in Article 6.1 ECHR
or for in absentia trials?

viii. Are appeal procedures available, in particular in criminal cases?
ix. Are court notifications delivered properly and promptly?
d. Effectiveness of judicial decisions
Are judicial decisions effective?
i. Are judgments effectively and promptly executed?
ii. Are complaints for non-execution of judgments before national courts and/or the
European Court of Human Rights frequent?
iii. What is the perception of the effectiveness of judicial decisions by the public?
3. Constitutional justice (if applicable)
Is constitutional justice ensured in States which provide for constitutional review (by
specialised constitutional courts or by supreme courts)?
i. Do individuals have effective access to constitutional justice against general acts, i.e., may
individuals request constitutional review of the law by direct action or by constitutional
objection in ordinary court proceedings? What “interest to sue” is required on their part?
ii. Do individuals have effective access to constitutional justice against individual acts which
affect them, i.e. may individuals request constitutional review of administrative acts or court
decisions through direct action or by constitutional objection?
iii. Are Parliament and the executive obliged, when adopting new legislative or regulatory
provisions, to take into account the arguments used by the Constitutional Court or
equivalent body? Do they take them into account in practice?
iv. Do Parliament or the executive fill legislative/regulatory gaps identified by the
Constitutional Court or equivalent body within a reasonable time?
v. Where judgments of ordinary courts are repealed in constitutional complaint proceedings,
are the cases re-opened and settled by the ordinary courts taking into account the
arguments used by the Constitutional Court or equivalent body?
vi. If constitutional judges are elected by Parliament, is there a requirement for a qualified
majority and other safeguards for a balanced composition?
vii. Is there an ex ante control of constitutionality by the executive and or/legislative
branches of government?
Questions for Self-Check
What are the elements of legal certainty?
What is equality before the law?
What are the factors of an independent judge?
What are the elements of rule of law?
What is the misuse of powers?
What is the concept of fair trial?

Home Assignment
Create a list from the elements of Rule of Law, starting with the most important element in
your view, to show the priorities of the elements according to your opinion.
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What is Constitutionalism?

Intro
• Constitutional Law, functional constitutional law
• Constitutionalization
• What is the Difference Between Constitutionality and
Constitutionalism?
• What are the Different Principles of Constitutionalism?

Terminology - Disambiguation
• Constitutionalism

• Constitutionality

• Rule of Law,
• Democracy,
• Pluralism,
• PHR and International
Commitments

• Cornerstone of Rule of Law
• Judicial Review of International
Law against the Constitution
• See further: Who Protect the
Constitution?

Constitutionalism – Rule of Law
• Many names, many concepts (UK, FR, DE, HU, EU)
• Legal or political notion?
• Constitutional Assistance (Venice Commission) – Elements and
Concepts? Keywords

Concepts of Rule of Law
• Need of consensual definition

• Plato

“Where the law is subject to some other authority and has none of its
own, the collapse of state, in my view, is not far off, but if the law is the
master of government and the government its slave, then the
situation is full of promise and men enjoy all the blessings all the gods
shower on a state”

Unity and Diversity
• Not always in the constitution (CC)
• Foundational princple
• Never precisely defined (scholars&judges, debates)
• Concepts, meta-principles
• Formal and substantive components
• Gives coherence and purpose to the whole system
• Dynamic understanding
• Historical influence
• Not justiciable itself
• Common constitutional principle in the EU

Rule of Law in Positive Law
• EU
• OSCE (Organization for Security an Co-operation in Europe)
• Common principle with differences

• National law

• Germany
• United Kingdom
• France

Definition?
„All persons and authorities within the State, whether public
or private, should be bound by and entitled to the benefit of
laws publicly made, taking effect (generally) in the future and
publicly administered in the courts”
(Tom Bingham)

Elements of Rule of Law
1.Legality
2.Legal certainty
3.Prevention of abuse (misuse) of powers
4.Equality before the law
5.Access to justice
CDL-AD(2016)007
Are these principles in use?

Legality
1. Supremacy of the law
2. Compliance with the law
3. Relationship between international law and domestic
law
4. Law-making powers of the executive
5. Law-making procedures
6. Exceptions in emergency situations
7. Duty to implement the law
8. Private actors in charge of public tasks

Legal Certainty
1. Accessibility of legislation
2. Accessibility of court decisions
3. Foreseeability of the laws
4. Stability and consistency of law
5. Legitimate expectations
6. Non-retroactivity
7. Nullum crimen sine lege and nulla poena sine lege
principles
8. Res judicata

Equality before the Law and Non-discrimination

1.In principle
2.Non-discrimination
3.Equality in law
4.Equality before the law

Access to Justice
1. Independence and impartiality
1. Independence of the judiciary
2. Independence of individual judges
3. Impartiality of the judiciary
4. The prosecution service: autonomy and control
5. Independence and impartiality of the Bar
2. Fair trial
1. Access to courts
2. Presumption of innocence
3. Other aspects of the right to a fair trial
4. Effectiveness of judicial decisions
3. Constitutional justice

Constitutionalism - Democracy
• Direct

• Indirect

• Roots – popular sovereignty
• Popular vote
• Popular initiative
• Binding force?

• Popular sovereignty –
Representation
• Majority-Minority
• Relationship to direct
• Legal status of MPs (short)

• ECI (EU aspect)

Constitutionalism - Pluralism
• Political

• Opinions

• Multiparty system
• Right to association
• Recognition

• Worldview
• Religion
• Tolerance
• State and Church

Constitutionalism – PHR and Intl
Commitments
• PHR

• International Commitments

• Fundamental Rights in the Const
• Organs to Protect them (CC,
OMB NGOs)

• Provisions in the Const
• Organs to Protect them (CC,
OMB, NGOs, INGOs,
International Bodies)

Resources
• Laurent Pech: The Rule of Law as a Constitutional Principle of the EU
• Rule of Law Checklist of the Venice Commission [CDL-AD(2016)007
European Commission for Democracy through Law ( Venice
Commisssion) Rule of Law Checklist Adopted by the Venice
Commission at its 106th Plenary Session (Venice, 11-12 March 2016)]
• Tom Bingham, The Rule of Law (2010)

Questions for Self-Check
• How can you describe constitutionality?
• How can you describe constitutionalization?
• What is functional constitutional law?
• What principles can we understand under constitutionalism?
• Why is the Venice Commission important in defining the rule of law?
• What is Pluralism?
• What is the relationship between direct and indirect democracy?
• What are the most important elements of rule of law?
• What do you know about legality?
• What do you know about non-discrimination?

This teaching material
has been made at the
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and supported by the
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Understanding Referendum
This reading item is based on the work of Stephen Tierney: Reflections on referendums
International IDEA Discussion Paper 5/2018 by the International Institute for Democracy
and Electoral Assistance in 2018, under a Creative Commons license. (edited by Zsuzsa
Szakály).
INTRODUCTION AND LEARNING OUTCOMES
The referendums can have increasing role in the building and maintenance of a constitutional
system. One aim of the referendums is to support the weight of popular sovereignty in the
decision making process, so the most important decisions can have the opinion of ‘the
people’.
The most significant recent referendums also have been mentioned, and the three main
issues that highlight the difficulties that referendums present for democracy and the rule of
law: (a) constitutional status; (b) sovereignty; and (c) how we conceive of the
‘constitutional people’ or demos.
The advantages and disadvantages of the process both has to be taken into consideration to
decide on the application of the referendum.
Learning outcomes
1. 1. Understanding the concept of referendums
2. 2. Understanding the difficulties of referendums
Keywords: referendum, constitutional referendum, constitutive referendum, constitutional
status, constitutional people, sovereignty, popular democracy
Estimated time: app. 45 minutes
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1. Introduction
The use of referendums in processes of constitutional formation and change has increased
considerably across the world in recent decades. This Discussion Paper lays out the main
areas of constitutional practice where referendums have increasingly been used. It then
considers the problems that this development poses in terms of how we determine the
constitutional status of referendums and how their use has an impact upon our
understanding of constitutional sovereignty and the very identity of the constitutional
people.
A main point of focus for the paper is how the proliferation of referendums has extended to
the process of constitution-making itself, involving some of the most complex and fraught
states—for the most part, fragile and conflict-affected states—where the issues identified
raise many practical problems.
2. Proliferation
The referendum has become a fixed feature of state- and constitution-building across the
globe. Table 1 gives a breakdown of how referendum use has increased in four main areas of
constitutional practice since the end of the Cold War.
First, in the founding of new states, the referendum was widely used in the early 1990s, in
the respective break-ups of the Soviet Union and Yugoslavia, and it is now the default
mechanism for the emergence of most new states, as exemplified by Eritrea (1993),
TimorLeste (1999), Montenegro (2006) and South Sudan (2011). Notably, referendums were
held on independence in Scotland in September 2014 and, with disputed legality, in
Catalonia and Kurdistan (Iraq) in 2017.
Table 1. Four types of referendum after the end of the Cold War
Type of referendum
Examples
Founding of new states
Ukraine (1991), Slovenia (1990), Croatia
(1991), Bosnia and Herzegovina (1992),
Eritrea (1993), Timor-Leste (1999),
Montenegro (2006), South Sudan (2011)
Scotland 2014 (a ‘No’ vote) Catalonia 2017
(a ‘Yes’ vote, but with disputed legality)
Creation and amendment of new
New states emerging from the Soviet Union
constitutions
and Yugoslavia Iraq: ratification of the
Constitution of 2005 Egypt: referendums to
adopt new constitutions in 2013 and 2014
Substate autonomy
Spain referendums: e.g. Basque Country

European Union: treaty-making processes in
respect of accession, dissent or exit

(1979), Catalonia (1979), Galicia (1980)
United Kingdom referendums: Scotland
(1997), Wales (1997 and 2011), Northern
Ireland (1998)
Malta, Slovenia, Hungary, Lithuania,
Slovakia, Poland, Czech Republic, Estonia,
Latvia (all 2004) Croatia (2012) Greece
(2015), Hungary (2016) United Kingdom
(2016)

Source: Tierney, S., ‘Should the people decide? Referendums in a post
sovereign age, the Scottish and Catalonian
cases’, Netherlands
Journal
Philosophy, 2 (2016), pp. 99–118.
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Second, when creating or amending constitutions at some point in time referendums were
very rarely used (Tierney 2014); however, throughout Central and Eastern Europe, and more
recently in Egypt, Iraq and Kenya (new constitutions), and Bolivia, Ireland and Rwanda
(constitutional amendments), the referendum has emerged as an instrument both in the
founding of new constitutions and as part of future amendment procedures within the text
of these constitutions.
Third, although the referendum is a device deployed by nationalists in attempts to secede
from states, it has also been central to the establishing of complex new models of substate
autonomy (as we have seen in Spain and the United Kingdom in the late 1970s and 1990s
respectively), and in ongoing processes of constitutional change (e.g. a referendum on
further devolution for Wales in 2011). A related example is the referendum in Canada on the
draft Charlottetown Accord in 1992, where distinct referendum processes were held
respectively in Quebec and the rest of Canada (Tierney 2016). There is, then, a complex
interplay between referendums used to create or extend autonomy to substate territories,
and referendums on secession: the failure of the Charlottetown process sparked the process
leading to the Quebec independence referendum in 1995.
The fourth and final example is various referendums in the EU context. While there has been
sporadic use of referendums in the ratification of treaties, we are seeing the referendum
emerge now as a default means of endorsing accession to membership itself. We have also
seen the referendum emerge in two new contexts—dissent and exit—each of which suggest
that direct democracy is now a significant challenge to the integrationist dynamics of the
European Union.
3. Issues

The use of the referendum across these various sites of constitution-making highlights the
extent to which a referendum is a very different voting event from an election, and why the
referendum has come to be seen both as highly significant and potentially problematic,
particularly in territories beset by conflict or inter-ethnic division. This chapter discusses
three main issues that highlight the difficulties that referendums present for democracy and
the rule of law: (a) constitutional status; (b) sovereignty; and (c) how we conceive of the
‘constitutional people’ or demos.
1. Difficulties of referendums:

Constitutional Status

Sovereignty
'Constitutional
'People'
Constitutional versus constitutive referendums
Referendums must always be understood in relation to constitutional authority, that is,
referendums do not occur in a vacuum. In a sense, there is no such thing as pure,
unmediated direct democracy, and referendums are always relational: to an existing or
emerging constitutional order, and to the elite actors who are institutionalized by an existing
constitution or who act in a directional capacity in the creation of a new constitution. But it
is still the case that the subject matter of referendums can vary greatly. In particular, it is
useful to draw a distinction between the general and somewhat loose term ‘constitutional
referendum’ and the more specific term, ‘constitutive referendum’, which is itself a category
of constitutional referendum.
The term ‘constitutional referendum’ is a broad category, which we can take to mean any
direct citizen-vote on a matter of constitutional change or constitutional creation. The
Venice Commission of the Council of Europe has defined constitutional referendums as
‘popular votes in which the question of partially or totally revising a State’s Constitution . . .

is asked’ (European Commission for Democracy Through Law 2001). As such, it can be a fairly
routine exercise, for example part of the regular constitutional amendment process (as in
Australia or Ireland), or it can be a ‘constitutive referendum’ when constitutional creation is
at stake.
We can call the former ‘contained constitutional referendums’, operating as part of the
ordinary constitutional amendment process, either on their own or in a process of joint
decision with parliament to change the constitution. This type of constitutional referendum
takes place within, and its process and effects are determined by, existing constitutional
structures. In this sense, the contained constitutional referendum is entirely internal to, and
contained by, the constitution.
‘Constitutive referendums’ are categorically different from contained constitutional
referendums. They are instances of direct democracy deployed to create either new states
new constitutions (or both). What makes these so challenging for constitutional theory and
practice is that both the source of authority for such constitutions, and the legal effects they
have, can be far less clear than is the case with contained constitutional referendums.
Occurring as they do at the interface of an old and a new constitutional order, it is possible
(or even unavoidable) that referendums be conceived as in some sense transcending the
normative authority of the existing order, supplanting and replacing it with a new
constitutional order.
This is all very familiar—constitutions emerge and need a new source of authority. The
‘bootstrapping issue’ (from where does a new constitution derive its authority) is always
there, whether a referendum is used or not. But it is also clear that the referendum takes on
a totemic significance that sets it apart from other routes towards a new constitutional
order. Perhaps the key to understanding the attractiveness of the referendum in
constitutionmaking processes is that the referendum offers a unique source of legitimacy,
which can act as a bridge from the old to the new order.
The authority of democratic constitutions hinges upon legitimacy. In modern democratic
theory this has been symbolized by the idea of ‘the people’. But it is also accepted, going
back to the Federalist Papers debates surrounding the Philadelphia process in the founding
of the United States Constitution, that this idea of popular authorship of a constitution is
highly attenuated. ‘The people’ do not really emerge directly as constitution-making actors.
Insofar as they do, they are represented by elites.
This is where the constitutive referendum takes on particular salience. It can be presented as
the transformation of the foundational popular act from one of symbolism to constitutional
reality. Is it, in fact, the case that the referendum is a way in which the symbolism of popular
constitutional authorship can be replaced by its actuality? This is certainly the sense of many
embracing the referendum in these foundational moments. In this way, the referendum can

play a key role not only in the process by which the new order derives its foundational
authority but also in vesting it with the direct popular legitimacy that has come to be seen as
the badge of validity for modern democratic constitutionalism.
It is in this context that the constitutive referendum takes on great significance. It is,
therefore, perhaps no surprise that, in a number of the countries—Iraq and Egypt, for
example—discussed during the fourth Edinburgh Dialogue on post-conflict
constitutionbuilding (see Underwood, Bisarya and Zulueta-Fülscher 2018), there is so much
focus on the referendum as the defining event in the emergence of the new constitution. In
attempts to bring legitimacy to the process, the direct political act of ‘the people’ was seen
as a validating step like no other.
Sovereignty and the constitutive referendum
This conception of the popular role in the legitimization of a new constitution also informs
how we might think about sovereignty. In the modern era there has been a tendency for
sovereignty to be viewed as simply a matter of command: sovereignty is ultimate power, the
power to order or control, and the issue for constitutionalists is simply to find its locus:
where is sovereignty located institutionally within a constitutional order? And who within a
constitutional system has the last word?
In fact, when we consider the key role played by popular legitimization in giving a
constitution its foundational authority—or sovereignty—this account is insufficient. Just as
constitutions derive their legal authority from the initial political legitimization given by ‘the
people’, we must also understand foundational sovereignty and the authorization it gives to
lived constitutional practice in relation to popular will.
In other words, the concept of sovereignty becomes a more complex concept when we tie it,
as we must, to legitimacy. When we see popular endorsement emerge as the source of the
constitution’s legitimacy, it is clear that sovereignty is tied inextricably to popular consent.
And so, when people vote in a referendum on the founding of a new constitution, these
people are in a sense the ‘constituent subjects’ of the constitution. They help to form not
only the governmental structure of a community but also its juridical and political identity
(Tierney 2009). The link between the people and constitutional sovereignty is both
foundational and ongoing—sustaining the everyday authority of the constitution. Again, this
is another reason why a referendum can be so important when a constitution is being made.
The popular role gives it foundational legitimacy, but it also helps this to be a lasting
legitimacy: the people within the constitutional order can always refer back to the
referendum as an act by their forebears, and in this sense their allegiance to the constitution
may well be bolstered. We see this, for example, in relation to the Northern Ireland
referendum in 1998. Both sides agreed to participate in this. Exit polls show that a majority

of each community voted in favour. This has helped to support the agreement at times when
the institutions themselves have failed.
In this way, we need to conceive of the constitutive referendum in terms of the vital role of
the people in ‘constituting’ a polity and hence as being themselves the source of sovereignty
within the constitutional order, not only in its political dimension but also in its role as
source of legal authority.
Referendums and the ‘constitutional people’
This leads to a third issue: the relationship between the constitutive referendum and the
way in which we define ‘the people’. Just as the birth of a constitution leaves
constitutionalists somewhat perplexed at how a new constitutional order can supplant an
old, so too is there a debate about how the constitution changes the status of its authors,
transforming them from constituents or subjects into citizens. The notion of citizen makes
no sense until there is a constitution: it is the constitution that defines what it means to be a
citizen, but at the same time the original people are the founding source of legitimacy of the
constitution. We are left with a conundrum: do people make the constitution or does the
constitution make the people?

People
making the
constitution?

Constitution
making the
people?

A constitutive referendum can help to overcome this problem, replacing an abstract problem
with a real solution. The issue in play here is that of identity, and how a constitutive
referendum can play a role in helping to frame the civic identity of the polity.
It is often discussed how a constitution can have nation- or polity-shaping potential, giving
articulation to the revised civic identity of the people under the new constitution and

helping to develop that identity through patterns of affiliation with or loyalty to the
constitution. But, if this is indeed the case, then the foundational moment can be crucial.
One of the things that brings people together in a sense of shared citizenship of a polity is a
reference point back to the framers of a constitution, and so on. But this association can be
highly abstract. It is also an association that calls on the people to feel represented by what
may have been a small founding elite. The constitutive referendum can act as a referent that
is neither elite nor representative. The people today can relate back to the founding
moment and see themselves—or at least a previous generation of themselves—in that
moment, as direct constitutional authors. This would seem to have the potential to be a
much more compelling formative story, capable of building popular identity with, and loyalty
to, the polity in a unique way.
In short, the constitution is demos-shaping, but how much more salient is this process when
the direct act of the people is the key instrumental move in forming that polity? Constitutive
referendums must therefore also be understood for the polity-building or nation-building
potential that they have. When referendums are used to make or re-create constitutions,
they can themselves take on a vital nation-building role. In some sense, through the direct
engagement of the people in constituting the polity, referendums themselves become a key
device in shaping the very identity of that polity and the political identities of the citizens.
Again, when we look at the experience of referendums in Egypt and Iraq, when an attempt
to build deep popular affiliation with the constitution was very much present, it is perhaps
no surprise that the referendum was turned to. This is also the story of states, such as
Croatia, Eritrea, Montenegro, Slovenia, South Sudan, Timor-Leste and Ukraine, emerging
from multinational polities, seeking to assert their own demotic distinctiveness.
(…)
5. Conclusions
The referendum is proliferating and is being used for the highest-level constitutional
decisions, often in very fraught environments. One issue that is crucial is process. There is a
need for more focus upon how referendums are framed and upon international standards in
relation to the decision to hold a referendum, the framing of the issue, the setting of the
question, oversight roles, spending rules, information to voters etc. There is a renewed
interest in the possibility of making referendums truly deliberative, engaging the public
meaningfully in decision-making. This dimension is also crucial if referendums are truly to be
exercises in ‘popular’ democracy.
But process itself will not surmount the considerable difficulties that attend referendums,
particularly in troubled settings. What is first required in territories such as Bougainville,
where a referendum on independence is planned, is a full articulation of what a referendum
does and the crucial role it can play in legitimizing a constitution, underpinning its

sovereignty and helping to frame constitutional identity. It is also crucial to understand that
a referendum posits the idea of ‘the people’ speaking and determining; if the idea of ‘the
people’ is deeply contested, the referendum may in fact exacerbate existing tensions. In
appreciating how high the stakes are when referendums are used, it may then be easier to
make an informed decision as to whether it is, in fact, wise to use a referendum and, if so,
how to ensure that it is conducted in an open, democratic and deliberative way, and that its
implications for the deep pluralism of the polity are fully understood.

Questions for Self-Check

What is the concept of referendum?
What is the constitutional referendum?
What is the constitutive referendum?
What is the meaning of the phrase ‘constitutional people’?
What is the concept of popular democracy?
Why is sovereignty important related to referendums?
Home Assignment
Choose a referendum from the past 3 years, and examine in detail the precedents, the
results and the consequences of the referendum.
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WHAT IS A
PARLIAMENT?

Parliament
◦Agora
◦Democracy
◦Free elections
◦Indirect representation
◦Elections
◦Direct representation ?
◦Referendum

Referendum
◦Popular vote
◦Entire electorate can vote on a particular
proposal
◦From the 18th century
◦Popular or not

Voting
◦First-past-the post
◦Proportional
◦Mixed

First-past-the-post
◦ One vote/citizen

◦ Winner-takes-it-all
◦ Large parties

◦ Single-party majority government
◦ UK, Canada, former colonies
◦ + easy process, responsible government
◦ - tactical voting, two-party system,
many vasted votes

Proportional
◦ Party lists
◦ All votes contribute to the result

◦ Sainte-Lague method
◦ D’Hondt method

Mixed
◦ 2 votes / citizen
◦ Party list and single member list

◦ First – past – the – post
◦ Proportional
◦ E.g. Hungary – 199 MP:
◦ 106 fptp
◦ 93 proportional

Structure
◦ Legislative and executive
◦ Derived authority and legitimacy
◦ Political accountibility
◦ Fusion of powers

◦ Legislative and presidential powers
◦ Veto powers
◦ Dissolution of parliament

◦ Negative and positive legislator
◦ Constitutional Courts

Legislative Power
◦ Legislation
◦ Budget
◦ Constitution
◦ Acknowledgement of international treaties
◦ War and peace
◦ Acknowledgement of churches
◦ Impeach presidents
◦ Your country?

Constitution
◦ Legislation or different special organ (constitutional
assembly)

◦ Adoption or amendment
◦ Extra-parliamentary authorization
◦ Direct democracy’s possible role
◦ Eternity clauses
◦ Stability of constitutions

Composition
◦Uni/monocameral
◦Bicameral
◦ Federal
◦ Regional
◦ Corporative
◦ Aristocratic
◦ Representative

Parliament of England
◦House of Commons
◦650 members
◦First-past-the-post
◦Universal adult suffrage
◦(at least) every 5 years
◦Her Majesty’s Most Loyal Opposition
◦Since 1642 no monarch on a sitting

Parliament of England
◦House of Lords
◦799 seats
◦From 1949 less power
◦No money bills debated
◦Delaying powers
◦Independent Supreme Court from 2009
◦Life peerage
◦Hereditary members

US Congress
◦ House of Representatives
◦ 435 members
◦ 2-year term
◦ Represent the people of a single constituency
◦ Minimum 1/state
◦ Election systems different

◦Senate
◦ 100 members
◦ 6 years

US Congress
◦Powers:
◦Equal partners with unique powers
◦Impeachment
◦Budget
◦Taxes
◦National defense
◦Establish post offices

Parliament of Germany
Bundestag
◦ 709 members
◦ 4 years
◦ Mixed system of
constituency and list voting
◦ Legislation
◦ Election of the chancellor
◦ Half – directly
◦ Half – lists

Parliament of Germany
Bundesrat
◦ 69 members
◦ Delegated by the state
governments
◦ Degressive proportionality
(min. 3, max. 6)
◦ All legislative initiatives
◦ Approval for every Landrelated question
◦ Suspensive veto

Parliament of France
◦ National Assembly
◦
◦
◦
◦
◦
◦

577 members
Single-member constituency
2-round voting
5 years
Vote of no-confidence
1958 – increased power of the Executive

◦ Senate
◦
◦
◦
◦

348 members
Indirect election
Territorial collectivities and French citizens living abroad
Nearly the same powers

The Legislative power and the
Constitutional Court
◦Positive and negative law-making
◦Control of constitutionality
◦ Ex ante
◦ Ex post

◦Cassation
◦Prohibition of application

Questions for Self-check
1.
2.
3.
4.
5.
6.

What are the roots of the legaslative power?
What is a referendum?
What is the first-past-the post system?
What is the proportional system?
What is the mixed system?
What is the relationship between the legislative power and the other
branhces?
7.
What are the most important roles of the legislative power?
8.
What do you know about bicameral parliaments?
9.
What do you know about the Parliament of England?
10. What do you know about the German Federal Parliament?

Resources
◦ Handbook: A Guide to Parliamentary Practice, InterParliamentary Union, United Nationd Educational, Scientific and
Educational Organization
◦ Systems of Government: Parliamentarism and Presidentialism by
Jose Cheibub
◦ Parliament and democracy in the twenty-first century: A guide to
good practice Inter-Parliamentary Union, 2006
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Understanding the Second Chambers of the Parliaments

This reading item is based on the Comparative overview of consultative practices within the
second chambers of EU national legislatures, European Union, October 2014, under a
Creative Commons license (edited by Zsuzsa Szakály).

INTRODUCTION AND LEARNING OUTCOMES
As several states have bicameral system, it is important to see the characteristics and roles of
the second chambers. The different types and roles of the second chamber in a political
system of a state can determine the powers of the second chamber.
The four main functions of the second chambers: the representation of different interests, the
independence from the executive, the acting as a veto-player and the performance of
different parliamentary duties. These aspects are examined in detail to understand the
characteristics of the second chambers.
Learning outcomes
1. 1. Understanding the different types of bicameral systems
2. 2. Understanding possible functions of a second chamber
Keywords: second chamber, selection, legitimacy, bicameralism, political weight, territority,
veto-player, redundancy effect, regional balance, representation of different interests
Estimated time: app. 45 minutes
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3. Second chambers in the literature
An overview of the literature on second chambers1 permits the identification of a certain
number of common characteristics to all second chambers, which are particularly relevant
for a study on consultative practices.
In general, ‘second chambers are often characterised as embodying a particular measure of
wisdom, balance and expertise.’2 They work under less public opinion and media pressure
than the corresponding first chambers and have in general more time to examine the files
and to investigate areas that are sometimes neglected by first chambers, which have to deal
with more urgent matters.
Nevertheless, as mentioned in the previous section, second chambers are often criticised
and misunderstood. This is not only true within political debates but also in literature,
especially with regard to the need to reform certain second chambers.3
A core notion discussed in these debates is the legitimacy of second chambers. It rests upon
various factors including inter alia their composition and the regional/territorial balance, the
level of expertise of their members and the political balance. Legitimacy refers primarily to
the justification of the action of the public authority.4 Yet, in contemporary analysis, this
notion is closely related to that of democracy, which implies in the case of second chambers
that legitimacy focuses on the composition of the second chamber and the representation
1

See for instance G. Tsebelis and J. Money, ‘Bicameral Negotiations: The Navette System in France’, British
Journal of Political Science, 1995, 25(1), pp. 101-129; G. Tsebelis and J. Money, Bicameralism. Political
Economy of Institutions and Decisions, New York, Cambridge University Press, 1997, 250 pp.; S.C. Patterson
and A. Mughan (eds.), Senates. Bicameralism in the contemporary world, Columbus, Ohio State University
Press, 1999, 360 pp.; S.C. Patterson and A. Mughan, ‘Fundamentals of Institutional Design: The Functions and
Powers of Parliamentary Second Chambers’, The Journal of Legislative Studies, 2001, pp. 39-60; M. Russell,
‘What Are Second Chambers For?’, Parliamentary Affairs, 2001, 54, pp. 442–458; R. Watts, ‘Models of Federal
Power Sharing’, International Social Science Journal, 2001, pp. 23-32; T. König, ‘Bicameralism and Party
Politics in Germany: an Empirical Social Choice Analysis’, Political Studies, 2002, 49(3), pp. 411-437; E.
Roller, ‘Reforming the Spanish Senate: Mission Impossible?’, West European Politics, Vol. 25(4), 2002, pp. 6992; W. Swenden, Federalism and Second Chambers : regional representation in parliamentary federations : the
Australian Senate and German Bundesrat compared, Brussels, Lang, 2004, 423 pp.; A. Vatter, ‘Bicameralism
and policy performance: The effects of cameral structure in Comparative Perspective’, The Journal of
Legislative Studies, 2005, 11(2), pp. 194-215; T.O. Hueglin and A. Fenna, Comparative Federalism: A
Systematic Inquiry, Toronto, Broadview Press, 2006, 390 pp.; J. Uhr, ‘Bicameralism’, in R.A.W. Rhodes, S.
Binder and B.A. Rockman (eds.), Oxford Handbook of Political Institutions, New York, Oxford University
Press, 2008, pp. 474-494; P. Norton, ‘How Many Bicameral Legislatures Are There?’, Journal of Legislative
Studies, 2009, 10(4), pp. 1-9; A. Rasmussen and D. Toshkov, ‘The effect of stakeholder involvement on
legislative duration: Consultation of external actors and legislative duration in the European Union’, The
European Union Politics, 2013, 14(3), pp. 366-387; M. Russell, The Contemporary House of Lords: Westminster
Bicameralism Revived, Oxford, Oxford University Press, 2013, 352 pp.
2
Council of Europe, European Commission for Democracy Through Law (Venice Commission), Report on
Second Chambers in Europe, ‘Parliamentary complexity or democratic necessity?’ by P. Gélard, available at
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL(2006)059-e (EN), at p. 11.
3
See inter alia P. Norton, ‘Adding Value? The Role of Second Chambers’, Asia Pacific Law Review, Vol. 15
No. 1, 2007, pp. 3-18; E. Roller, ‘Reforming the Spanish Senate: Mission Impossible?’, West European Politics,
Vol. 25(4), 2002, pp. 69-92.
4
R. Barker Political Legitimacy and the State, Oxford, Clarendon Press, 1990, p. 23

entailed by this composition. Indeed, ‘[t]he actual political importance of second chambers
depends not only on their formal constitutional powers but also on their method of
selection’ and ‘[s]econd chambers that are not directly elected lack the democratic
legitimacy, and hence the real political influence, that popular election confers.’ 5 The
following parts of this study will demonstrate that most second chambers represent
subnational territorial entities and that these second chambers represent subnational
territorial entities and that these second chambers generally enjoy a strong democratic
legitimacy. Yet, not all of these chambers are directly elected by the population since some
are composed of members designated through other means. For instance, the German
Bundesrat is not directly elected but is nevertheless considered as legitimate and very
powerful. As a consequence, it seems that more than the criterion of direct election, a
representation of the population of the country is requisite in the assessment of the
legitimacy of a second chamber.
The European Member States in which second chambers’ legitimacy are most criticised are
the United Kingdom and – to a lesser extent – Ireland. There is no territorial representation
in these second chambers and the vast majority of citizens are excluded from their
designation process. The essential ingredient of legitimacy is lacking and there is a gap
between the second chamber and the citizen.6 Yet, these second chambers enjoy a certain
degree of legitimacy granted through their composition – representation of vocational
interests and universities in Ireland and appointment of members mainly on the basis of
their relevant expertise and experience and perhaps personal distinction in the United
Kingdom. Such composition can also generate legitimacy7 but second chambers mainly
composed of experts do not in general enjoy a strong democratic legitimacy.
Hence, it seems difficult to assess second chambers’ legitimacy. Given the lack of any hard
measure permitting this evaluation, it seems that the ‘perceived legitimacy’ 8 should be the
prevailing concept to assess a second chamber’s legitimacy. The yardstick would be that a
second chamber should be perceived as sufficiently legitimate to exercise its powers.

5

A. Lijphart, Patterns of Democracy: Government Forms and Performance in Thirty-Six Countries, New Haven,
Yale University Press, 1999, p. 206.
6
B. Doherty, ‘Seanad Éireann’, Constitution Review Group Report 4: The National Parliament, Dublin,
Government of Ireland, 1996, p. 26.
7
D. Shell, The House of Lords, 1st edn., Manchester University Press, Manchester, 2007, p. 164; J. Steffek, ‘The
Legitimation of International Governance: A Discourse Approach’, European Journal of International Relations,
2003, pp. 249-275 at p. 257. For further discussion on these concepts, see C. Holst (ed.), Expertise and
Democracy:
Arena
Report
No
1/14.
Oslo,
available
at
http://www.sv.uio.no/arena/english/research/publications/arena-publications/reports/2014/report-01-14.pdf (EN).
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As a conclusion, it seems that the issue of legitimacy may be the most debated in respect of
second chambers mainly composed of members lacking any territorial connection with the
population expressed either through election or through other means of representation,
such as experts or selected individuals. Consequently, one may suggest introducing elements
of direct popular election or other mechanisms favouring the territorial connection of
members of second chambers in order to increase their legitimacy and to enhance their
function of representation.
A number of key elements have been identified in literature to justify their existence and
their added value to the parliamentary system. In a 2007 paper on ‘Adding Value: The Role
of Second Chambers’, Lord Norton of Louth considers that the two functions justifying their
existence are those of representation and reflection.9 In another 2001 paper on ‘What are
Second Chambers for?’, Meg Russell identified four such elements, namely (1) the
representation of different interests, (2) the independence from the executive, (3) the acting
as a veto-player and (4) the performance of different parliamentary duties.10 This four-pillar
justification will serve as structure for the following analysis of the key findings in literature
on the second chambers’ functions justifying their existence.

Role of Second Chambers

Representation of different interests
Independence from the executive
Acting as a veto-player
Performance of different parliamentary duties
3.1 Representation of different interests

9
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M. Russell, ‘What Are Second Chambers For?’, Parliamentary Affairs, 2001, 54, pp. 442-458, at p. 443.

‘Firstly, in composition terms, the upper house may introduce representation of a different
set of interests to those which exist in – and frequently dominate – the lower house.’11
Interestingly, it is possible for a second chamber to represent particular groups or territorial
entities without being directly elected.12 The second chamber may for instance serve to
represent minorities, whether territorial, ethnic, linguistic or political-party minorities, which
would not be – or not sufficiently be – protected within the elected first chamber
representing the majority of the population.
The fact that bicameralism is often associated to federalism entails that second chambers
frequently represent the different parts of the federal State. However, second chambers in
unitary States may also represent subnational entities, as in France. The territorial
representation is the commonest form or representation in second chambers, with
subnational entities – as provinces, regions, departments, municipalities, etc. – represented
in the second chamber. As stated in a 2006 report of the Venice Commission, second
chambers ‘are necessary, and will become increasingly so, in federal states and ones that are
constitutionally regionalised or heavily decentralised, where second chambers represent
geographical areas whereas first chambers represent peoples.’13
An interesting parallelism may be drawn with the EU, which combines features both of an
international organisation and of a federal system.14 Although the theme of federalism in the
EU remains a matter of controversy in literature15 a trend is emerging in favour of the
federalisation of the European system. In 2010, a network of European ‘Federalists’ – the
Spinelli Group – was established in order to promote a federal and post-national Europe, a
‘Europe of the citizens’.16 In a 2013 speech, the former President of the European
Commission, Mr. Barroso said that a ‘functional federalism’ was needed to counter emerging
threats to European unity. He further stated that ‘federalism is in itself a concept with two
faces: searching for unity whilst recognizing, respecting and reconciling genuine autonomy.
At its very core is the idea of unity in diversity. Now, what can be more European than that?
[…] This is what functional federalism means in practice: we take one step at a time, yet we
can only do that successfully if we have the larger context and a long-term vision in mind.’17
Despite ongoing debates in literature on the federal feature of the EU, there seem to be
11
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sufficient elements to establish a parallelism between the EU and a federal system, which
may serve as an interesting starting point to examine the issue of bicameralism at the
European level.
Territorial minorities may be further protected by systems in which each territorial entity is
represented by an equal number of members, irrespective of its population. Such
mechanism, as exists in the United States Senate for US States, provides for an efficient
protection of small and less populous areas. In addition, members of second chambers may
be required to vote in territorial blocks, rather than by political parties. This is the case in the
German Bundesrat, where members have to vote en bloc and per Land, as will be further
described in the next section.
Such vote in territorial blocks aims also to avoid the influence of party discipline. Ronald L.
Watts notes that the impact of party discipline upon the representation of regional interests
within the federal legislative chambers should not be underestimated. ‘Whether due to the
pressures for party discipline within parliamentary federations, or the emphasis upon party
representation in proportional representation electoral systems, or the combined effect of
both, party considerations have tended often to override regional differences (although not
totally) within federal second chambers. This has especially been the case where party
representation has differed between the two houses. A particularly notable example of
clashing party representation between the two federal legislative chambers in recent years
has been the operation of the German Bundesrat. Indeed, […] this tendency led there to
pressures for reform. Even in federations where the separation of powers exists between
executive and legislature resulting in less pressure for strict party discipline, there has been
an increasing tendency recently for polarization along ideological rather than regional lines,
as has become apparent within the US Senate. Generally, the net effect of the impact of the
operation of political parties has been to moderate, although not eradicate, the role of
federal second chambers as a strong voice for regional interests in federal policy-making.
Nevertheless, the existence of federal second chambers in federations has generally induced
political parties to take greater account of regional interests than might otherwise have been
the case.’18
3.2 The independence from the executive
‘Secondly, and less often formally acknowledged, second chambers will tend to provide a
more independent view in what are frequently party-dominated parliaments, reflecting
certain aspects of their powers and composition.’19
In general, second chambers have reduced powers over political executives, as will be
demonstrated in section 4. Except for the Italian Senate and the Romanian Senate, second
18
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chambers have no confidence vote on the governments’ actions, as opposed to first
chambers. The confidence vote makes party discipline in the first chamber essential to the
stability of the government. Hence, the discipline may in turn threaten the efficient exercise
of this scrutiny role. As stated by D.M. Olson, ‘[p]aradoxically, the very system intended to
ensure parliament’s control over the executive has led to exactly the opposite flow of
control.’20 Given that party discipline tends to be less strict in second chambers, they are
able to counterbalance the ‘executive-dominated’ first chamber. Consequently, although
second chambers have no confidence vote over governments, they may be more inclined to
discuss and reject aspects of government bills than the first chambers. Hence, the
parliament’s overall control over government may be furthered through this bicameral
oversight.
This independence is further guaranteed by the terms of office, that are in general longer for
second chambers than for first chambers. The fact that members of second chambers do not
have to face re-election as frequently as members of first chambers increases their
independence from political parties and their ability to express their own views.
In general, ‘second chambers are often characterised as embodying a particular measure of
wisdom, balance and expertise.’21 The high profile of the members of Senates has indeed a
direct influence upon the quality of the debates and consultations within second chambers,
which increases the political weight of such second chambers. The example of the House of
Lords in the United Kingdom has been intensely discussed in literature with regard to the
issues of independence, expertise and relations with the executive. The absence of any
elections and the expertise of members of the House of Lords has permitted the reduction of
the impact of party considerations.22 The members of the House of Lords do not have to
fight against opposing parties nor to face re-election; they sit for lifetime and cannot be
expelled, which increases their independence. This composition has been judged as
‘intrinsically beneficial to this activity. Those with an expertise or some experience in the
field covered by a bill will tend to contribute to debate. Operating in a less partisan
environment than the Commons and one largely neglected by the mass media (interested
more in the partisan clashes in the Commons), it is possible for members to engage in a
constructive dialogue with government ministers.’23
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Finally, the small size of second chambers may influence its efficiency. Indeed, ‘smaller
chambers are more intimate, members know each other better, and decision-making – both
in the chamber and its smaller committees – will tend to be more efficient.’24
3.3 The acting as a veto-player
‘Third, the second chamber acts as a ‘veto-player’ within the policy-making process,
particularly if it has strong formal powers. The merit of this role is hotly disputed.’25
Certain second chambers may block legislation, which turns them into ‘vetoplayers’ in the
policy-making process.26 Through this tool, second chambers may favour a broader
consensus on policy rather than through a mere political party majority in the first chamber.
As declared by a former Canadian Prime Minister, Sir John Macdonald, second chambers
may be the place for ‘sober second thought’ so that bills are undergoing proper and careful
consideration before finally becoming law. Yet, the consideration of a bill by a second
chamber in turn entails an extension of the procedure and delay.

Suspensive
veto
Absolute veto

The veto power of the second chamber may be either suspensive27 – it may be overruled by
the first chamber and merely delays the adoption of the legislation – or absolute – it blocks
the adoption of legislation. The absolute veto power is often associated to constitutional
matters in which the consent of both second chambers is required. Yet, in Germany, the
24
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Bundesrat also has an absolute veto power over all federal legislation involving competences
of the Länder. In these areas, the Bundestag has no possibility to override the absolute veto,
even by unanimity. This specific case will be further examined in points 4.5 and 5.1 of this
study.
3.4 The performance of different parliamentary duties
‘Finally, and less commonly noted, is the way in which second chambers can spread the
burden of parliamentary work, often allowing functions to be carried out complementary to
those pursued in the first chamber.’28
Members of second chambers work under less public opinion and media pressure, which
leaves them more time to carry out legislative scrutiny work in detail. They may undertake
committee investigations on controversial issues, as euthanasia for example, which has been
subject to intense investigations notably in the Belgian Senate, the Spanish Senate and the
House of Lords in the United Kingdom. Other sensitive topics, as the life imprisonment for
murder and the legalisation of cannabis for medical use have similarly been scrutinised by
second chambers.
In a similar vein, numerous authors refer to the ‘reflection’ function of the second chambers.
This concept is called, somewhat misleadingly,29 the ‘redundancy effect’ by Samuel C.
Patterson and Anthony Mughan in their 1999 book on Senates: Bicameralism in the
Contemporary World.30 This reflection may lead the second chamber to seek to persuade or
to force the first chamber to take a decision, notably through the veto-power of certain
second chambers.
This specific function is reinforced by the fact that second chambers are generally
considered as embodying expertise and wisdom, as further developed in points 6.1.2 and
7.2.2 of this study. This feature rests notably on the modes of selection of its members and
on its relatively small size, which permits a more intimate and informal character of its
discussions.
Next to these justifications for second chambers, there are also a number of potential
problems entailed by bicameralism that are pointed in literature.31 One of these issues is the
danger of legislative gridlock, through the veto-power of the second chamber. However, one
may assume that if a second chamber decides to oppose its veto on draft legislation, it has
legitimate reasons to justify its decision and in the end, this results in an improvement of the
legislation.
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Another danger is the duplication of work causing unnecessary delay. This is especially true
for second chambers having equal powers than the first chambers, as the Italian Senate, the
Romanian Senate and to a lesser extent, the Spanish Senate.32 Yet, as will be further detailed
below in the study, the Italian Senate is subject to intense discussions as to a probable
reform and the Romanian Senate has been subject to a 2009 referendum which resulted in
the decision to abolish the Senate. This abolition has not been put into practice though.
A final danger is that the second chambers’ position is not taken into consideration by the
first chamber and the executive, so that much of the benefit of bicameralism is lost.
Governments have constantly searched to denigrate second chambers. This may be
facilitated if the second chamber’s composition is less obviously democratic, as in the United
Kingdom. On the other hand, the fact that members of second chambers do not have to face
re-election as frequently as members of first chambers – or not at all as in the case of the
United Kingdom – increases their independence from political parties and their ability to
express their own views. As discussed in point 7.5 of this study, the powers of second
chambers as supervisors of the government’s actions may be enhanced if the second
chamber’s members are independent from political parties, enjoy longer terms of office and
operate under less media pressure. As to the relation with the first chamber, the position of
the second chamber varies from one Member State to another. In certain cases – generally
in constitutional affairs or, in the case of Germany, for any federal law involving regional
competences – second chambers have veto power. In other cases, their role consists mainly
in being a reflection chamber with consultative powers. In such situations, the weight of
their opinions largely depends on the degree of legitimacy that they enjoy. The institutional
mechanisms permitting to strengthen their legitimacy – including the representation of
another set of interests than those represented in the first chamber, the expertise of their
members, etc. – are discussed throughout this study and summarized in the final conclusions
presented in section 10.

1. Bicameral and Unicameral Parliaments in Europe
(https://data.ipu.org/compare?field=country%3A%3Afield_structure_of_parliament
&region=europe#map)
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Questions for Self-Check
What could be the benefit of a second chamber?
What could be a legitimacy problem related to second chambers?
What are the specialities of the Europen Union in this question?
How can the Senate be more independent?
What can be the connection with the executive power?
How can the Senate be a veto-player?
Home Assignment
Examine the parliaments of the European Union. Which model is more popular, the
monocameral or the bicameral?
What is the better option? Why?
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5. What is Executive Power?
READING ITEM 1
The Origin and Scope of Executive Powers in Different Forms of Government
This Reading Item has been prepared by Márton Sulyok.

INTRODUCTION AND LEARNING OUTCOMES
Executive power generally defines the scope of presidential authority, and it is largely
dependent on whether the president in question solely assumes the position of the head of
state, or it also extends to incorporate traditional powers of heads of government as well. In
another interpretation, executive power also refers to the scope of powers exercised by the
government, with the Prime Minister included (if any), depending on the form of
government examined. The scope of presidential (executive) powers varies greatly
depending also on the form of government, and in some forms, strong executive powers of a
head of state are atypical due to historical reasons or other internal checks and balances. In
these, generally, the executive powers of the head of government will be more powerful.
Learning outcomes
1. Understanding the origin and extent of executive powers in different forms of
government
Keywords: royal prerogatives, social contract, form of government, head of state, head of
government
Necessary time for Independent Study: 2 hours

Recommended Reading
1. CDL-AD(2013)018 Opinion on the Balance of Powers in the Legislation and Constitution
of Monaco
2. James Clark: Presidential, parliamentary and semi-presidential definitions. Are they
satisfactory distinctions? (Prezi.com)
3. Jose A. Cheibub – Zachary Elkins – Tom Ginsburg: Beyond Presidentialism and
Parliamentarism (2013, SSRN)

5.1. The Origin and Extent of Executive Power
Building on what has been described in Reading Item 1 (on What is a State?), certain notions
of forms of government shall be reiterated here. The extent of sovereign, executive powers
can be very much different under different forms of government, interpreted in light of who
is the head of state.

In monarchies, sovereign powers of the head of state (monarch: king or queen, or even
prince) are largely defined by tradition and historical experience.

 The power of the head of state (as a monarch) has recently been subject to narrow
expansion in terms of a more frequent use of the right to abdicate, like in Spain or in
Belgium in the past 5-10 years, whereby monarchs resign the throne, designating
their heirs.
 The order of succession on the throne is traditionally defined by seniority and
monarchic power is inherited. Previously, abdication was not a trend, but since
‘royalty’ has been more and more present in the public eye in recent years, certain
monarchs – when facing old age, difficult decisions or public outrage due to certain
political fiascos – have decided to voluntarily terminate their powers.)

Generally, in republican forms of government, the method of elections regarding the head of
state can influence the scope of executive power as well as executive legitimacy.

In presidential or semi-presidential republics, the head of state is usually elected directly.
 For instance, in France, where the President is elected directly by the people, the
President as the head of state will also stand at the helm of government, also
assuming the role of head of government. (The President will, however, delegate
some of this executive power to the Prime Minister, thereby creating what we call a
“two-headed” executive power.)
In parliamentary republics, the head of state is generally elected indirectly, meaning usually
by the legislative power, which results in more constrained executive powers on the part of
the President of the Republic. Presidential actions in parliamentary system will e.g. require
parliamentary authorization for the exercise of such traditionally autonomous executive
functions as representation of a state in international relations or do - most of the time –
require executive (as in governmental or prime ministerial) authorization or initiative.
 The Hungarian President of the Republic, e.g., can only grant citizenship, when the
minister responsible for citizenship affairs countersigns the papers. Thereby the
minister assumes political responsibility for any errors, taking away political
responsibility from the President.)

In republics, the powers of the head of state (President of the Republic or President) vary
based on the form of government – classified according to the person being the head of
government.
 The positions of the head of state and of government may be united in one person
(President), e.g. in the presidential system of the United States, or be distributed two
ways (like between the President of the Republic and the Prime Minister of France),
both within the purview of the executive power.
 In parliamentary forms of government (developed through the organic, historical,
constitutional or democratic transformation of monarchic ones), powers of the head
of state are not always executive powers – in the traditional sense of the word, i.e.
definitive regarding the exercise of executive power carried out by the government.
In these forms of government. It is traditionally the Prime Minister, who will be the
central figure of the executive power and who will define the scope of executive
action. Heads of state in these systems will take up more neutral, guardian roles,
and will try to balance the operations of the different branches of power.
5.2. Executive Powers in Monarchies
There are many different types of monarchies that entail similar kinds of executive powers
for the head of state. Besides the historical categories of absolute monarchies and
constitutional monarchies, nowadays, we mostly talk about parliamentary monarchies and
theocratic monarchies or ecclesiocracies, incorporating also a divine element into
designating the source of public powers.
 Theocratic monarchies are exceptions that make the rule, which refers the source of
the power of the head of state being inherited from the previous monarch. In
theocractic monarchies, power is normally said to originate from god, but, e.g., in the
case of the Vatican, the monarch (the Pope) is elected.
 Not a monarch himself, but the President of the French Republic, through his
election by the French people, will also simultaneously be elected to serve as one of
the two Co-princes of the Principality of Andorra, which position he shares with a
clergyman, the Spanish Bishop of Urgell. The two monarchs create a diarchic (as
opposed to monarchic) form of government.

It is an interesting fact that a 1278 bilateral treaty (Paréage of Andorra) established
this model of joint sovereignty.
The first written constitution of Andorra in 1993 has ratified this system and
maintains it ever since. Currently, these positions are held by French President
Emmanuel Macron and Bishop Joan-Eric Vives.

 The archetype of a constitutional monarchy was established in the United Kingdom,
what we nowadays call parliamentary monarchy. Key principles regarding
sovereignty and the role of the legislative body as the holder of sovereignty have
been worked out in the history of the constitutional monarchy. Austin’s and Locke’s
views on the principle of “king in parliament” has evolved into “the king reigns but
does not rule”. Sovereign powers of the head of state have been interpreted here in
terms of the “federal power” to represent the state in international relations, and a
good amount of reserve powers (also called royal prerogatives) have been
established.

Royal Prerogatives

"Reserve powers"

Presence in Parliament
(incl. Addressig them)

Holder of the Crown =
symbol of the Unity
and Independence of
the Commonwealth

Promulgation of laws*
(signature)

*Times change. A few years ago, the Grand Duke of Luxembourg voluntarily terminated his
own power to approve legislation in order to avoid political crisis (regarding the
promulgation of a controversial abortion law). The Venice Commission (below) interpreted
this giving up a reserve royal power (prerogative) in the face of ensuing political crisis as a
sign “of admirable statesmanship”. (See The Opinion on the Balance of Powers in the
Constitution and Legislation of the Principality of Monaco – as Recommended Reading.)

Over time, due to mainly historical reasons (social transformation, organic legal
development), later as a result of constitutional, democratic and political processes,
monarchic forms of government have developed into republics and disappeared in certain
parts of the world. In other places, limited constitutional or parliamentary, even theocratic
monarchies persisted.
 Assessment of forms of government – in light of constitutional, democratic and political
developments - is taken up by the European Commission for Democracy through Law
(CDL, otherwise called the Venice Commission). The Venice Commission’s mission is to
offer ‘constitutional assistance’ to the 47 Member States of the Council of Europe, the
largest European regional integration, established in 1949. The Commission assesses state
laws and constitutional frameworks (settings of power, checks and balances) according to
“European standards” and the common constitutional heritage of the Member States.

We could ask the question what defines a good choice in terms of a form of government?
Considering how forms of government evolved and differentiated over time, even within the
most basic classifications of monarchies and republics, we can provide a short list of
indicators to answer this question.

Indicators for a Good Form of Government

Constitutionally anchored division of powers
Presence of willingness to compromise in the political
culture

Opening up political
systems

Personality of the Head
of State (Symbolism,
Legitimacy)

Mutual and dynamic
interactions of
institutions

Strong executive
authority

The Evolution of Forms of Government

• Organic social
development

• Through
principles of
good (or bad)
governance

• Reforms and
amendments

Historical

Constitutional

Political

Democratic
• Through checks
and balances in
operation

Transforming Monarchies into Republics

Monarchic (historical,
organic), BUT as part of
republican tradition
(constitutional democratic,
political) as well.

Republicanism (organic):
monarchic regimes change
into republics

(Constitutional, democratic
or political) Choice:

- Presidentialism,
- Semi-presidentialism,
- Parliamentarism

5.3. Executive Powers in Republics
Generally, republican forms of government can be classified into three categories,
depending on the internal power structures of the state, which will – in turn – also influence
the role and functions of the head of state as the holder of the executive power.
 Besides the textbook example of the United States, Cyprus or now Turkey is usually
classified as a presidential republican form of government.
 In addition to the French archetype of semi-presidentialism, Poland, Romania or
Russia are understood into the same category, albeit – taking into account political
realities beyond the constitutional text – Russia can only be qualified as a ‘nominal
semi-presidential’ system.
 Among parliamentary republics, we could mention Hungary as a unitary or Germany
as a federal state.

Other approaches talk about the following classifications in terms of
Parliamentarism. France is often characterized as a form of “rationalized
Parliamentarism” (De Gaulle – strong Head of State and of Government), while the
above-mentioned Germany and Hungary are described as “Prime ministerial
Presidentialism” or “Chancellor Presidentialism”, which refer to the principle of
chancellor-democracy, wherein the role of the Prime Minister (Chancellor) as Head of
Government increases, as the role of Head of State decreases as the Executive.

Positions (Roles) and Functions of Republican Heads of State
Role/Position

R+F defined by

Function

Strong

Election conditions

Reactive-proactive
(Executive)

Moderate

Oath and Responsibility

Controlling, Supervisory

Weak (Symbolic)

Substitution

Balancing

Conflict of Interest
Immunity and Impeachment

The exercise and scope/content of executive power in a republican form of government is
largely defined by different power structures in the different forms. In might also happen
that some heads of state will also become heads of government, due to the extensive scope
and force of their executive powers.
 In a parliamentary form of government, the head of state is usually different from
the head of government (weak-symbolic, balancing), and is less influential a political
figure.
 In a semi-presidential form of government, the head of state (moderate or
strong/controlling, supervisory, sometimes even reactive-proactive) shares is the
head of government, delegating some of its powers to the other head, the Prime
Minister.
 In presidential forms of government, a central position at the helm of public power
was created, which simplifies the traditional dichotomy of heads of state and
government, uniting these positions in one person. The President will become the
Executive, being a strong and reactive-proactive political figure.

The difference between the internal power structures of the given form of government are
important, as they may very well influence the ways and means through which the political
and legal answerability of the executive power, extending to both presidential and
governmental action, will be realized.
(This will be discussed in Reading Item 2)

Questions for Self-Check
1. How does the method of election influence the power of the head of state?
2. What types of royal prerogatives can you recite?
3. What does ‘constitutional assistance’ by the Venice Commission mean in terms of forms of
government?
4. How could you distinguish between the four factors that contribute to the evolution of
forms of government? Describe them briefly.
5. What do the following expressions mean? Two-headed executive and rationalized
parliamentarism.
6. What is a prime ministerial presidentialism, otherwise called ‘chancellor-democracy’?
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5. What is Executive Power?
READING ITEM 2
Check and Balances, Legal and Political Answerability for Executive Powers in
Different Forms of Government
This Reading Item has been prepared by Márton Sulyok.

INTRODUCTION AND LEARNING OUTCOMES
The present Reading Item intends to introduce the legal and political reasons behind the
choice of a form of government for the purposes of analyzing the extent and scope of
presidential (executive) powers, but it will not detail how the executive body (government) is
composed or made up. Executive responsibility will be described as part of the description of
how different forms of government realize the answerability of the executive power or
branch, depending on who is the central figure of executive, the head of state, the head of
government or both.
Learning outcomes
1. Understanding the logics of accountability for executive overreach in the system of
checks and balances
2. Understanding procedures of executive accountability in the different forms of
government
Keywords: form of government, head of state, head of government, executive privilege and
overreach, checks and balances, specialized bodies, parliamentary procedures, ethics, anticorruption, conflict of interest
Necessary time for Independent Study: 1-2 hours
Recommended Reading
1. Robert Elgie - Iain McMenamin: Explaining the Onset of
Cohabitation Under Semi-Presidentialism (2010)
2. Mark Tushnet: Advanced Introduction into Comparative Constitutional Law, 95-114 (The
Formation of Government)
3. Rick Stapenhurst – Mitchell O’Brien: Accountability in Governance (World Bank)

5.4. The Scope and Extent of Executive Powers
Traditional executive functions or powers (which may be divided among presidents as
heads of state, the Prime Ministers as heads of government and their governments), are:
•

•
•

initiating and participating in legislation (PM, Gov’t, ministers), issuing normative
and legal measures
giving authorization to the head of state to acknowledge the mandatory effect of
certain international treaties (adopted by bodies operating with the participation of
the government)
management of social issues
management of economy

•

management of foreign affairs

•

 European affairs (European Union): Executive (government) cooperates ewith the
Legislative power on creating a mandate to be represented in intergovernmental
EU bodies.
•
•
•

enforcement of laws and budget (involvement also in planning, basic function
controlled by the parliament)
national protection/defense (proposal and organization of national protection in
case of emergency, exercise of emergency powers (head of state, President)
overseen by Parliament) (so-called “commander-in-chief” powers)
general administration and management (organization of central, regional, local
public administration)

Regarding their scope and extent (as well as whether they are independently exercised by
the executive or as shared competences), these general executive tasks can greatly vary in
different forms of government:


In the United States, the President has the Executive privilege (undivided Executive
Power), which results in his enhanced powers as sole “commander-in-chief” of the
armed forces at the top of the chain of command, also instructing the Joint Chiefs of
the Armed Forces. His powers are increased in defining the composition of the
highest levels of the Judiciary (i.e. nominates Supreme Court justices, with the notice
and consent of the Senate – Legislative). The President’s liability is also limited
(impeachment), as both houses of the Legislative need to hold him liable.



In France, a “two-headed” Executive (bicéphale) is created through the President
constitutionally delegating parts of his executive powers to the Prime Minister. The
President will be the “commander-in-chief”, disposing also over nuclear capabilities
(with some power of the Legislative over this), as well as is also in command of
overseas territories (the parliamentary representation of which is realized through
senators), while the Prime Minister is going to be responsible for the management of
internal administration, and the Judiciary has oversight over his and his government’s
actions.

The issue of unruly roommates: Cohabitation
In cases, where the French President and the Prime Minister are not from the same political
world, but still share Executive power, despite the clear division of competences between
them, effective governance might still be an issue.
This is due to the fact that the policy priorities of the President and the Prime Minister might
be different, which makes effective decision-making harder on certain key issues.
If there is cohabitation, meaning that the two heads of the Executive are not political allies,
then the internal power balance of the Semi-presidential form of government resembles
much more to Parliamentarism, with the legislative power gaining more legroom to influence
governance. In case there is no cohabitation, then the internal brakes within the executive
power disappear, which means that the system will resemble a Presidential exercise of
executive power.



In parliamentary republics, such as Hungary, the President of the Republic typically
does not dispose of the above strong executive powers or privileges, though (s)he
might have symbolic privileges.
 “Commander-in-chief” powers are mostly distributed between Presidents,
Prime Ministers (their Governments) and those in charge of the professional
management of the Armed Forces.
 The President might have some influence over the Judiciary (in the form of
appointments), and might initiate the review of legislation on constitutional
grounds (in some cases may also dissolve the parliament), but normally
parliamentary heads of state remain mere ‘representatives of constitutional
authority’ and guardian of democratic state operations.
 In contrast, in many of the parliamentary republics, the Prime Minister is
going to be the more influential political figure, disposing of most ‘traditional’
executive powers through the government (hence, these forms are called
Prime Ministerial presidential.)
5.5. Responsibility for Executive Power – Checks and Balances

In the different forms of government, different principles of rule of law define institutions
and processes to realize the transparency and legal and political answerability
(responsibility or accountability) of those exercising executive power, adding to checks and
balances already in place. The examination of the responsibility for the exercise of executive
power can thus be examined from the points of view of (i) ethics and anti-corruption
(conflicts of interests), and (ii) legislative ‘confidence’ in executive authority.

Before we do, however, the basics of checks and balances regarding executive power should
be discussed.
 In general, setting a time limit on the term of office and the possibility of reelection can serve as a check on the exercise of executive power. For example, in
France, originally the term of office of the President was 7 years, which was later
constitutionally limited to 5 years as considered overly excessively.
 Provisions limiting the political involvement of the President, ensuring a neutral
status, are also desirable in parliamentary republican forms of government
(where – in turn – the Prime Minister will be the one more involved politically.
Other republican forms of government, like presidential or semi-presidential ones
require the President to be a determinative political actor, therefore provide for
more legroom in terms of political involvement. This also brings about the issue
of how extensively the President (either as a head of state or as also a head of
government) shall interact with the Legislative and the Judiciary. (Some
jurisdictions, e.g., assign the President as the head of state with powers to have
the Legislative dissolved in case a political crisis seems to stabilize
 The issue of whether actions of the President as executive require authorization
of any kind for them to take effect is also worth considering. In parliamentary
republics, members of the government (ministers) shall countersign many of the
executive actions of the President, while the head of state retain more symbolic
(and some very significant powers) to be exercised without countersignature
(such as presence at the sessions of the Legislative, addressing them, calling the
date of elections and referenda).
 Then there is the question of autonomous political decisions to be taken by the
President, and the extent to which they exist. Obviously, in presidential or semipresidential system the scope of these decisions is greater than in parliamentary
ones.
 Lastly, adequate balances can be created by establishing rules of accountability
for executive overreach, either by the President or by the head of government
(Prime Minister). Whether executive actors should be accountable to the
Legislative, the Judiciary, a special jurisdiction or a combination of these
solutions, is a matter of choice and there is room for extensive comparison on
this and any of the above issues in the different forms of government.

The Evolution of Checks and Balances - Motivations

UK – tradition (parliamentary
sovereignty, legislative privilege)

US – presidential
system (clear
separation and
distribution of
powers)

Europe – bad political
and social experience

Among the above-mentioned solutions to realize the accountability of the executive power,
primarily, there are intraparliamentary and extraparliamentary tools for. This means that
there are institutions and processes in- and outside of the framework of the legislative
branch that can be used to hold the executive accountably for any overreach.
Intraparliamentary oversight can be realized through the following means (examples):
 The plenary session of the parliament can hold “question-time” or other forms of
public inquiry, where either written or oral questions can be addressed to the
executive. The plenary session of parliament, in certain forms of government can
initiate impeachment against the President upon a special vote.
 Oral proceedings are also known to the respective committees of the legislative
body, where they can hold hearings, or certain committees can also be set up with
the exact purpose of investigating specific cases of alleged or suspected overreach or
abuse of power. These committees deal with ethical and conflict of interest issues as
well.

Forms of Legislative Control over the Executive

Extraparliamentary

• Specialized bodies
• Ombudsmen, Court of
Auditors, Agencies,
Offices

Intraparliamentary

• Committees
• Investigation, hearing,
immunity (ad hoc and
standing committees)

Intraparliamentary

• Plenary session
• Questions, reporting,
hearings

Extraparliamentary control might take shape in the creation of certain specialized bodies,
operating independently of the parliament, but realizing legislative oversight. There are
many fields of executive oversight, extending to all of the above areas that are covered by
executive or government action.
 Among these, maybe the financial aspect is the most important. Institutions such as
Courts of Auditors or Audit Offices control government appropriations and
executive spending. The legislator can also decide to build in internal checks into the
adoption of the budget through specific constitutional rules that bring other
institutions to life with the above purpose.
 The exercise of executive power can also be controlled in terms of e.g. respect of
human rights during the administration, due regard to the interests of sustainable
development or the rights of certain specific vulnerable groups. Specialized
institutions for this purpose are such as ombudsmen, who report to the legislative
and can also establish links between the national and international level of human
rights protection. [One such example could be the ‘national preventive mechanism’
established by the UN Convention Against Torture, as part of which NHRIs (national
human rights institutions) oversee government policies and practices in terms of
penitentiary conditions.)
The second issue to be examined here is that of legislative ‘confidence’. Issues of confidence
by the parliament in those exercising executive powers arise almost on a daily basis, this is in
the nature of politics. In those critical times, however, when political crises unfold according
to either of these two branches, there are two options, which – if successful - result in either
the termination of the mandate of the government (motion of no-confidence) or in
upholding the current exercise of executive power (confidence vote).

A "Fed-Up"
Legislative might
vote on a motion of
no-confidence

A "Self-Confident"
Executive might
provoke a
confidence vote

Questions for Self-Check
1. How can ‘cohabitation’ change the balance of powers in a semi-presidential system?
2. What types of intraparliamentary executive oversight are there?
3. How could you describe the functions and types of extraparliamentary oversight?
4.What can be the outcome of an unsuccessful motion of no-confidence?
5. If the Executive successfully passes a confidence vote, how does it affect its power?
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WHO PROTECTS THE
CONSTITUTION AND HOW?

NOTION

• What is the protection of the constitution?
• What methods to protect?

APPROACHES – CONSTITUTIONAL PROTECTION /
JUSTICE
• Against abuse of authority by parliament (positive
lawmaker) – CC (negative lawmaker)
• Parliament can create organs to control Gov’t in their
executive function (against abuse of fundamental rights)
- ombudsmen

IN OTHER WORDS
• Parliament (or Convention) creates the Constitution

• Parliament (or Convention) creates the institutions to
interpret and protect the Constitution (CC, OMB, SC)
in the Constitution and through legislation

MORE SPECIFICALLY
• CC protects and interprets (applies) the Constitution: interprets the
meaning of the fundamental principles of constitutionalism + functions of
state organs, exercise of public power, protection of fundamental rights
(acquis constitutionnel)
• HU: “the invisible constitution” – principles derived from the Constitution,
and developed by the CC to accommodate the changes in law and society,
without changing the text of the Constitution

THE GENERAL THEORY OF CONSTITUTIONAL
PROTECTION
• How to protect the primacy of the norms of the constitution over “regular” laws?
• How to protect individuals (covered by the constitution) based on the constitution
against abuse of power?
• “Constitutional justice” – administration of justice (applying and interpreting the
constitution) – ordinary courts: application and interpretation of laws (in light of the
constitution)

MAIN TOOLS OF CONSTITUTIONAL JUSTICE
• Control of constitutionality of legal norms (ex ante, ex
post / abstract, concrete)
• Protection of individual rights – through different
institutions (CC, omb) and processes (complaint,
application)

CONSTITUTIONAL JUSTICE AND JUDICIARY MODELS
• Decentralized

• Centralized
• Mixed

• Quasi
• No

DECENTRALIZED MODEL
• US, some EU – 1803, 2010
• Parliamentary privilege (UK: no review)
• US - “limiting government” - 1803 – Marbury v. Madison – “first CC decision”
• Supreme judicial forum (no sui generis special organ)

• Individual rights protection
• No control of constitutionality

DECENTRALIZED MODEL
• The role of the SC, lower courts – why decentralized?

• Inter partes decision – the role of precendents
• Judicial self-restraint

• Political question doctrine
• Writ of certoriari

• How does it work?

CENTRALIZED MODEL
• Most of EU – 1920
• Kelsen – Austro-German tradition

• Sui generis organ to protect the constitution (historical reasons –
“limiting government”)
• Control of constitutionality of norms
• Individual rights protection

CENTRALIZED MODEL
• The role of the SC, lower courts??? If there is a sui generis CC

• Erga omnes decision (how different from inter partes)
• Annulment of the legal norms

• Does it decide political questions?
• Judicial self-restraint?

MIXED MODEL (LATIN AMERICA)

• Builds on good practices from US and EU models
• One special court
• All courts can decide on constitutionality
• Typical: Latin-America

QUASI CC
• Substitutes specific organs with specific rules

• Restricted functions
• Estonia, Finland

NO CC
• Avoid the creation of judicial means for the protection of
constitution
• Netherlands, UK (secondary ultra vires law)

CONTROL OF CONSTITUTIONALITY OF NORMS
• EXEC, LEG, other public organs can initiate (or individuals)

• Ex ante (before adoption and publication) – as part of the
political process issues of constitutionality arise – tools
• Ex post (after adoption) – two paths: actio popularis /
“constitutional filters” / in concrete cases (judicial process)

SUPREME COURT OF THE USA
• "[t]he judicial Power of the United States, shall be vested in one supreme Court, and in such inferior
Courts as the Congress may from time to time ordain and establish." Article III, §1,
• General terms of the Constitution – changing conditions, changing interpretations
• 9 justices from 1869
• President nominates, Senate votes
• „During good behavior”
• 7,000-8,000 civil and criminal cases every term

SUPREME COURT OF THE UK
• 1399-2009 – House of Lords’ Law Lords
• 12 justices
• Advertisement from 2009
• final court of appeal
• „concentrates on cases of the greatest public and constitutional importance”
• ECHR

• secondary ultra vires law

FEDERAL CONSTITUTIONAL COURT OF GERMANY
• 2 senates (8-8 justices), 12 year-term
• 8 elected by the Bundesrat, 8 elected by the Bundestag
• Plenary („if one Senate intends to deviate from the
other Senate’s interpretation of a specific legal matter”)
• „ (…) duty is to ensure that the Constitution of the
Federal Republic of Germany (Grundgesetz – Basic Law)
is obeyed”
• Great effect on other CC-s

CONSEIL CONSTITUTIONNEL
• 9 members for 9 years (3 - President, 3 – President of the National Assembly, 3 –
President of the Senate)
• + the former presidents
• Mostly ex ante constitutional control
• From 2010 ex post norm control

OMBUDSMAN
• „an Ombudsman is not a lawgiver or a social reformer, nor a knight in shining armor who
challenges and defeats the administrative dragon at every turn.”

(Robin K. Matsunaga)

HISTORY
• Sweden, 1713

• Proto-ombudsmen - censors
• Scandinavian Countries

• After the Second World War
• 2004 – 120 Offices

EUROPEAN MODEL

• After the Second World War
• 1989

• Related to the Parliament and the Government
• Appointed by authorities
• Protects the citizens

from the state and the administration
• Protects the human rigths
• Models:
• Swedish
• „English and French”

THE SWEDISH MODEL
• Swedish Constitution in 1809
• Connected to investigation
• To inspect the administration
• Four now

• Nationwide competence

THE ENGLISH-FRENCH MODEL
• More limited possibilities
• British:
• Only initiated by the MP-s
• Several different types

• Médiateur:
• GOV appointment
• Solve conflicts between the citizens and the administration

EUROPEAN OMBUDSMAN
• Every EU country has some kind of OMB
• EU-Ombudsman – protects the citizens from the maladministration of the EU
• From 1995
• Connenction with the MS OMB

AMERICAN MODEL
• Alternative Dispute Resolution

• Related to the private sector
• Ombudsperson
• Generally not independent

UNITED STATES

• Most OMB employed by companies
• Mediate between costumers and companies to avoid lawsuits

• Banks, insurence companies, universities
• State OMB: Alaska, Arizona, Hawaii, Iowa, Nebraska
• Model Acts to spread the model

• Standards:
• Independence
• Impartiality

• Confidentiality
• Credible view process

CANADA

• First in 1967
• Types: classical legislative, broader public sector, private sector, universities

• Many legislative OMB
• Tax payer OMB, OMB for hospitals etc.
• Post OMB,Veterans OMB
• Getting more competence

INTERNATIONAL LEVEL
• Most significant international organizations
• United Nations
• Organizations of the UN
• Beginnings
• Nowadays’ level
• Monitoring

NON-GOVERNMENTAL ORGANIZATIONS
• Their importance

• The history of the beginnings
• International level

• Regional level
• National level

• Possibilities of acting

CIVIL SOCIETY ORGANIZATIONS
• The role of civil society in Human Rights Protection

• History
• Possible functions

• Typical roles
• Most important ones

QUESTIONS FOR SELF-CHECK
• How can we protect the constitution in the national level?
• How can we protect the constitution in the international level?
• What are the models of Constitutional courts?
• What are the characteristics of the European Ombudsman?

• What are the differences between the European and American models of ombudsman?
• What are the purpose of NGOs?
• How can the civil society can help to protect the constitution?

• What is the meaning of the „negative lawmaker” concept?
• What is the concept of the „invisible constitution”?
• What is the meaning of the concept of „constitutional justice”?

RESOURCES
• Andrew Harding: The Fundamentals of Constitutional Courts
Andrew Harding
• Sweet, A. S., ‘Constitutional Courts’, in M. Rosenfeld and A. Sajó
(eds), The Oxford Handbook of Comparative Constitutional Law
(Oxford: Oxford University Press, 2012),
• Ian Darling: The Role of Ombudsman in Canada & the USA
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Understanding the Constitutional Courts

This Reading Item is based on the work of Andrew Harding: The Fundamentals of
Constitutional Courts Andrew Harding under a Creative Commons license. by the
International Institute for Democracy and Electoral Assistance in 2017 (edited by Zsuzsa
Szakály).
INTRODUCTION AND LEARNING OUTCOMES
The role and significance of constitutional courts increased highly in the last few decades. To
understand the idea behind the institution, to see the concept of the centralized and the
diffused model of constitutional courts, one must examine the most important examples of
the systems. Understanding the powers of constitutional courts and possible ways o turn to
them for decisions, a pattaern could be found.
As one looks at the advantages and disadvantages of the institution, the concept can be
analysed in detail, to understand the purpose and role of the constitutional courts.
Learning outcomes
1. 1. Understanding the roles of constitutional courts
2. 2. Understanding the advantages and disadvantages of having a constitutional court
Keywords: constitutional court, constitutional review, jurisdiction, judicial independence,
constitutional interpretation, centralized system, diffused system, proactivity
Estimated time: app. 45 minutes

Recommended Reading
1. Sweet, A. S., ‘Constitutional Courts’, in M. Rosenfeld and A. Sajó (eds), The Oxford
Handbook of Comparative Constitutional Law (Oxford: Oxford University Press,
2012)
2. Ferreres Comella, V., Constitutional Courts and Democratic Values: A European
Perspective (New Haven, CT: Yale University Press, 2009)
3. A. Harding and P. Leyland (eds), Constitutional Courts: A Comparative Study
(London: Wildy, Simmonds and Hill, 2009)
4. Sadurski, W., Rights Before Courts: A Study of Constitutional Courts in

Postcommunist States of Central and Eastern Europe (Dordrecht: Kluwer, 2005)

1. What are constitutional courts?
A written constitution is generally intended to have specific and legally binding effects on
citizens’ rights and on political processes such as elections and legislative procedure. This is
not always true: in the People’s Republic of China, for example, it is clear that constitutional
rights may not be enforced in courts of law and the constitution has only aspirational, not
juridical, effects.
If a constitution is intended to be binding there must be some means of enforcing it by
deciding when an act or decision is contrary to the constitution and providing some remedy
where this occurs. We call this process ‘constitutional review’. Constitutions across the world
have devised broadly two types of constitutional review, carried out either by a specialized
constitutional court or by courts of general legal jurisdiction. There are however many
variations on each model, and some systems are even said to be ‘hybrid’.
A constitutional court (sometimes called a ‘constitutional tribunal’ or ‘constitutional
council’) is a special type of court that exercises only the power of constitutional review.

It is defined by Alec Stone Sweet as ‘a constitutionally established, independent organ of the
state whose central purpose is to defend the normative superiority of constitutional law
within the juridical order’. In other words, its role is to review laws, and usually also
executive acts and decisions, to decide whether they are constitutionally valid and provide a
remedy in cases where they are not. It exercises this power exclusively: no other court or
body can engage in constitutional review. Bodies of this kind exist in about 85 countries
around the world—that is, a majority of countries that have a system of constitutional
review.
Since constitutional courts exercise exclusive jurisdiction over constitutional matters, this
system is often called the ‘centralized’ system of constitutional review. It also called the
‘European’ system given that it was invented by the Austrian legal scholar Hans Kelsen and is
found in European states such as Austria, Germany, Italy and Spain, and those influenced by
them, such as Colombia, Russia, Republic of Korea, Turkey and Taiwan.

This centralized system contrasts with systems in which constitutional review is carried out
by a court with general jurisdiction over all questions of civil, criminal and public law—not
just constitutional questions. In such systems, any court can engage in constitutional review.
Typically in this system the power to decide constitutional questions with finality lies with
the highest (apex) court, usually the supreme court, indicating its primacy over other courts.
Since this latter system is not centralized and was prominently developed in the United
States, it is sometimes called the ‘diffused’ or ‘American’ system. Examples may also be seen
in Argentina, Australia, Canada, India, Japan and the Philippines.

European
Model

exclusive
jurisdiction
Hans
Kelsen

American
Model

any court
can decide
final
decision

Most countries that have a constitutional court also have a supreme court, but the latter
does not have jurisdiction over constitutional questions. Constitutional courts, unlike courts
of general jurisdiction, do not preside over civil or criminal litigation. Furthermore, unlike
general courts they are often empowered to decide abstract questions that do not arise as a
set of facts giving rise to a specific or ‘concrete’ legal dispute between parties.
Most states with a constitutional court have created it (or have dramatically reformed an
existing institution, as in Taiwan) as part of a constitution-making or constitutional-reform
exercise within the last 30 years. The constitutional court is usually seen as an essential
mechanism to achieve and entrench democratic reforms, such as instituting multiparty
democracy. States that have created constitutional courts have done so largely because they

see the court as a necessary guardian of democratic institutions, constitutionalism and
fundamental rights following a period of military dictatorship or totalitarian government.
Accordingly, unlike the generality of courts in a diffused system, constitutional courts are
specifically charged with deciding political questions—although, obviously, they have to do
so with great care and judgement. In general, constitutional courts have decided cases in
such a way as to encourage democratic politics and dialogue between different organs of the
state. As multiparty democracy and constitutional government have diffused globally, most
constitution-makers have preferred the centralized model to the diffused model of
constitutional review. Consequently, in the 1990s the centralized model already well
established in Western Europe spread rapidly across Eastern and Central Europe, West
Africa, South America, East Asia and elsewhere.
Constitutional courts are more typical of civil law countries than common law countries.
Most European and Asian countries use the civil law system. In the British Commonwealth,
which consists almost entirely of common-law countries, the diffused model is almost
universal (South Africa is a notable exception). Francophone West African and Middle
Eastern countries invariably use the centralized model. Some civil law countries (e.g. Japan)
use the diffused system, while some common law countries (e.g. Myanmar) use the
centralized system.
Prominent and influential examples of the centralized system around the world include
Colombia, France, Germany, Indonesia, Republic of Korea, Spain and Taiwan (all civil law
countries), and South Africa (which displays a mix of common and civil law). However, not all
civil law countries use the centralized system (Argentina, Japan and Sweden, for example, do
not). Prominent examples of the diffused system include the Australia, Canada, India,
Malaysia, Nigeria, the United Kingdom and the United States (all common law countries).
The United Kingdom does not have a unified written constitution, but its high courts and
newly reformed supreme court decide questions of constitutional significance.

Centralized System Diffused System
civil law states

common law states

independent supreme court
and constitutional court

supreme court has this special
function

e.g. France, Germany,
Indonesia

USA, Australia, Canada,
Nigeria

The main motivation in establishing a constitutional court is to create a strong and
specialized judicial-type body capable of enforcing a new constitution or a new
constitutional deal. Reforming an existing apex court or giving it powers of constitutional
review, as in the diffused system, has not generally been considered adequate to the task. A
major and influential example is Germany’s Federal Constitutional Court, established in 1949
under the post-war Basic Law. However, constitutional courts have also played an important
part in encouraging elements of democratization, even under authoritarian regimes (e.g. in
Egypt both before and after the Arab Spring).
2. What are the powers of constitutional courts?
Apart from exercising exclusive jurisdiction over constitutional questions, there are in fact
virtually no powers that all constitutional courts have in common (apart from the
constitutional review of legislation, and even this power is variable in its scope and effect).
Nevertheless, contemporary constitutional courts possess the following four main types of
power:
1. Constitution-drafting jurisdiction (controlling the constitution itself):
• adjudicating issues arising in the constitution-making process; and
• reviewing the constitutionality of constitutional amendments (e.g. as in Niger, Senegal
and South Africa)

2. Judicial review of legislative acts (controlling the legislature):
• reviewing the constitutionality of laws in advance of legislation (ante factum);
• reviewing the constitutionality of laws after legislation (ex post facto);
• reviewing the constitutionality of decisions by the legislature; and
• initiating or requiring legislation
3. Jurisdiction over officials and agencies (controlling the executive):
• reviewing the constitutionality of executive actions and decisions;
• hearing impeachment proceedings against holders of public office;
• consideration of criminal or civil cases in respect of official corruption;
• consideration of qualifications of individuals to hold or continue to hold public office;
• adjudication of appointment of office-holders under the constitution;
• adjudication of disputes as to the competence of organs of state; and
• adjudication of disputes between organs of state
4. Jurisdiction over political parties and elections (controlling elections):
• adjudication of the dissolution or merger of political parties and control over
constitutionality of their actions;
• examining the legality of elections and election results at any level; and
• hearing electoral petitions

No constitutional court possesses all four of these powers. The list simply denotes the range
of possible choices constitutional designers may face. Note also that in some systems (e.g. in
France, Germany and Indonesia) there are separate, specialized administrative courts, which
exercise exclusive jurisdiction over the legality of administrative (executive) actions and
decisions, including delegated (or subsidiary) legislation (i.e. regulations and orders). In these
systems, the administrative court rather than the constitutional court usually determines the
constitutionality of acts, decisions and laws made by executive powers. This may be

problematic, as an interpretation of the constitution by the constitutional court may not in
practice enjoy finality: that is, the administrative court may disagree.
In exercising its jurisdiction, especially under the second power described above, an
important aspect of the work of a constitutional court is to provide a remedy where a law or
executive action violates fundamental or human rights.
(…).
4. Who can bring a case to a constitutional court?
Cases may come before a constitutional court in different ways. The rules of standing to
refer a case vary across the various models of constitutional court. There are essentially four
different types of reference to a constitutional court.
1. Official reference. Here, the constitutional court hears a case referred directly by a named
official or agency such as the speaker, the ombudsman, the president, the corruption
commission, the human rights commission, the election commission or other independent
agency. In some cases, such a person or body may be able to bring a case on behalf of an
individual or group of persons.
2. Legislative reference. Here, a member or stated number or proportion of members of the
legislature, or of either house thereof, may bring a petition to the court.
3. Judicial reference. Here, a court hearing a civil or criminal case refers an issue of
constitutional interpretation to the constitutional court, and is usually bound by the latter’s
opinion on that issue when the matter is referred back to the court (see Section 5).
4. Individual direct petition. In such a case every citizen (or possibly even every legal person,
including foreigners, non-governmental organizations and companies) has standing to raise a
constitutional question before the constitutional court (e.g. actual or potential violation of
her/his or another’s constitutional rights). This may include a civil society organization
bringing a case as public interest litigation. Whether a constitutional court will allow
standing to challenge a law will depend on whether individual petitions are allowed at all
and sometimes the substance of the issue raised will be relevant.
Cases falling under categories 1, 2 and 4 might involve purely abstract review (see Section 1);
but in cases falling under category 3 there will be a current concrete dispute between parties

that is before a court of law. In this latter type of case, questions of constitutional
interpretation may arise incidentally in the course of criminal or civil proceedings.
(…)
7. What are the advantages and disadvantages of having a constitutional court?
Advantages
A constitutional court is typically set up in order to provide a strong enforcer for a new
constitution. A constitutional court provides the easiest way to achieve finality and
uniformity in constitutional interpretation which may not be forthcoming in a diffused
system, where different courts at the same or different levels may decide on a different
interpretation of the constitution. In diffused systems, finality and uniformity are only
achieved where the highest court hears an appeal and decides in a way that binds lower
courts according to the doctrine of precedent (courts are bound by the decisions of higher
courts, and even by their own previous decisions).
A constitutional court allows for the selection of judges who are either specialized in
constitutional law, or are thought to bring more general expertise or representative capacity
to the bench. It is expected that such specialized judges will be both more independent than
ordinary judges and exercise more wisdom or competence regarding the sensitive political
questions that are involved in constitutional interpretation. This of course raises questions
about the desired qualifications of constitutional court judges. It also raises a question
whether, in terms of the separation of powers, a constitutional court is in essence a fourth
branch of government distinct from the legislature, the executive and the ordinary judiciary.
It can act as a powerful facilitator in maintaining, or transition to, democracy and
constitutional government. The constitution, in this model, would not be exposed to the will
of a parliamentary majority or a ruthless president.
Disadvantages
Since a constitutional court exercises powers that are often crucial from a political
perspective, there is a danger that it might be threatened with retaliatory action such as
reduction or abolition of its powers or even dismissal (e.g. in Myanmar, Niger and Poland) or
might be subject to its independence being compromised via the appointment process (see
Section 3). Alternatively, the constitutional court may not appear to be impartial in its

decisions (e.g. as in Thailand). These eventualities are less of a danger, it is sometimes
argued, with a powerfully independent court exercising general legal jurisdiction.
In common-law countries constitutional questions are seen as paradigmatically legal
questions, and there is on this view no case for a specialized court or a specialized form of
judiciary. Judicial independence in these systems is supported by the legal profession at
large, from whose ranks judges are appointed. However, it is also argued that, even in
diffused systems, judicial independence can be compromised and judicial appointments
politicized. In centralized systems there is no court of first instance. Therefore there is only
one chance to make the correct decision: in the constitutional court itself. In a diffused
system, the highest court can potentially have the benefit of decisions by lower courts in the
same case or different cases. This raises the question as to whether in either system a ‘final’
decision that is inconvenient, or shown to be wrong in principle or effects, can be overruled.
Practice on this matter varies across both types of system.
(…)

Advantages
finality and uniformity
in decisions,
fourth branch of
government,
special selection of
judges

Disadvantages
retaliatory action of
the executive,
judicial independence?
final decisions at first
instance?

Questions for Self-Check

What is the role of a constitutional court?

Wha are the two most typical models of constitutional courts?
What is the difference between civil law and common law countries in theis question?
What are the powers of constitutional courts generally?
What are the advanages of constitutional courts?
What are the disadvanages of constitutional courts?

Home Assignment
Choose a constitutional court of one specific state, and examine the powers and the
selection of the judges.
Compare the results with at least 3 of your class members. Are there any similarities? What
are the differences? Which model is the most general?

This teaching material has been made at the University of Szeged, and supported by the
European Union. Project identity number: EFOP-3.4.3-16-2016-00014

Understanding the Ombudsman Models

This reading item is based on the Ombudsperson and Ombudsmen – in the Angle of
Differences and Similarities by Zsuzsa Szakály (edited by Zsuzsa Szakály).

INTRODUCTION AND LEARNING OUTCOMES
The role of the ombudsman is different in Europe and in Northern America. To understand
the differences, and the tasks of the European and the American model, one must see the
basic idea behind the concept.
The Swedish and the English-French model in Europe show two different ways for the same
purpose, while the typical American ombudsperson has different background.
The main question is that the office of the ombudsman is related to the private or the public
sector, as it will determine the characteristics and the possibilities of the institute.

Learning outcomes
1. 1. Understanding the models of the ombudsman
2. 2. Understanding possible functions of the ombudsmen
Keywords: ombudsman, ombudsperson, Swedish model, European Ombudsman, mediation,
independence, private sector, Médiateur
Estimated time: app. 45 minutes

Recommended Reading
The Ombudsman http://www.usOmbudsman.org/the-

1. Robin K. Matsunaga:
Ombudsman/
2. Ian Darling: The Role of Ombudsman in Canada & the USA
https://www.tarion.com/New-HomeBuyers/Ombudsperson/Documents/The%20Role%20of%20Ombudsmen%20in%20Ca
nada%20and%20the%20United%20States%20-%20Bello%20Horizonte%20speech.pdf
3. http://www.usOmbudsman.org/site-usoa/wp-content/uploads/USOA-ModelOmbudsman-Act-For-State-Governments.pdf

Motto
„Thus, an Ombudsman is not a lawgiver or a social reformer, nor a knight in shining armor
who challenges and defeats the administrative dragon at every turn. Rather, an Ombudsman
is a knowledgeable human being who carefully investigates and evaluates the merits of
complaints in the focused light of what the law requires.” 1
1. Introduction
The first Ombudsman was appointed in Sweden in 1713.2 Since then, this institute have
been dispersing all around the world. In 2004, there were approximately 120 Ombudsman
Offices in the national level all around the world.3
Nevertheless, the European and the American4 models of using this institute are mainly
different. To show the derogations, we have to take into consideration the different law
systems of the continents. While in Europe, not counting the United Kingdom, the countries’
usage is related to law created by the parliament, the United States’ law is mostly law found
by judges. This creates a huge difference between the systems. As an example, the method
of civil procedure is very dissimilar, not just the role of the judge, but also the fact finding
part.
We also have to take into consideration the difference in the usage of litigation. The aim of
the system of the United States is to avoid the litigation. There could be find several
different alternative dispute resolutions like mediation. Another one of the differences could
be found in the role of an Ombudsman. In the United States, the aim of the institute is
mostly connected to alternative dispute resolution and the private sector. In Europe, the
Ombudsmen are related to the governmental system, and their main task is to protect the
rights of the citizens. In my view, the role of an Ombudsman is very significant in both ways,
not to mention the possibilities to an average citizen finding help against the “system”.

1

Robin K. Matsunaga: The Ombudsman http://www.usOmbudsman.org/the-Ombudsman/ (2014. 06. 10.)
András, Varga Zs.: Ombudsmanok Magyarországon, Rejtjel Kiadó, Budapest, 2004. 13.
3
Eleni Tsoutsias: Ombudsman Ontario and Mandate Modernization: What are the Chances? http://www.cpsaacsp.ca/papers-2007/Tsoutsias.pdf (2014. 06. 10.)
4
I concentrate on the system of the United States and Canada.
2

Models of the Ombudsman

2. The European Model
1. The Models
As I have mentioned, the first Ombudsman was appointed in Sweden. However, according to
some authors, there were proto-Ombudsmen like the censors in the Ancient Rome or the
council of elders in the villages of Transylvania.5 The institute dispersed in the NorthEuropean countries firstly: Finland in 1919, Denmark in 1955. After the Second World War,
several Western European countries took over the Swedish practice. In the 1960’s, it spread
in the Commonwealth countries. After 1989, many Eastern European countries followed this
way.

5

Változások a Magyar alkotmányjogban – Tanulmányok az Alaptörvényről, szerk: Balogh Elemér, Cserny
Ákos, Patyi András, Téglási András, Hallgatói Közjogi Dolgozatok I., Budapest, Nemzeti Közszolgálai és
Tankönyv Kiadó, 2012. 143-144.

Firstly, the main aim of the Ombudsman was to protect the citizen from the administration
of the state. However, it has been changing during the time; the protection of the human
rights is becoming more and more essential.6
However, we have to distinguish two main models of the Ombudsman in Europe: the
Swedish, the “English and French”.7 Both models have a great impression on the countries
which took over them. All the same, there are countries where one can find only one
Ombudsman, with competence limited to one section of the state.
Models of Ombudsman in Europe
Swedish

English-French

2. The Swedish Model
The “ancient” Swedish model was put into the constitution of Sweden in 1809. The role of
the Ombudsman was connected to investigation. In the first times, the Ombudsman started
more examinations by himself than from petitions. This progress turned over during some
decades. There are four Ombudsmen appointed by the Swedish Parliament.8 All of them
have nationwide competence. The other Scandinavian countries took from this practice. The
first was Finland. Finland is unique, because the possibility of investigating in the courts is
reachable only in there and in Sweden.9
3. The English-French Model
The English-French model is different from the Swedish because of the more limited
possibilities of the Ombudsman. The process could be initiated only by the representatives
of the Parliament. The Ombudsman cannot investigate in cases connected to other countries
and in cases related to the courts. There is so great quantity of them so they established an
association, the British and Irish Ombudsman Association.10 The most important
Ombudsmen are appointed by the Crown. The several different functions created several
6

András, Varga Zs.: Ombudsman, ügyész, magánjogi felelősség – Aktív közigazgatási kontroll
Magyarországon, Jogtudományi Mongráfiák 3., Pázmány Press, Budapest, 2012. 116.
7
András, Varga Zs.: Ombudsmanok Magyarországon, Rejtjel Kiadó, Budapest, 2004. 16.
8
http://www.jo.se/en/ (2014. 06. 10.)
9
András, Varga Zs.: Ombudsmanok Magyarországon, Rejtjel Kiadó, Budapest, 2004. 17-21.
10
http://www.Ombudsmanassociation.org/ (2014. 06. 10.)

different types of the Ombudsmen, for example, the health Ombudsmen, the Ombudsmen
appointed by the local government etc. They do not have to be lawyers. Usually they try to
create a compromise between the two sides.
The French institution was established to protect the citizens from the strengthening power
of the state. The Médiateur is appointed by the government.11 The main task of the French
Ombudsman is to solve the conflicts between the citizens and the administration, protecting
the proper relations between the two sides. The institute has some limitations compared to
the Swedish model.12
4. The European Ombudsman
Every country of the European Union has some kind of Ombudsman.13 In this angle, we have
to mention the European Ombudsman, whose role is to protect the citizens from the
maladministration of the European Union.14 The first European Ombudsman was elected in
1995. Since then, the actual European Ombudsman cooperates with the Ombudsmen of the
member states.15 The Council of Europe defined the main characteristics of an Ombudsman.
He/she has to be independent, elected by the parliament, need to have right to investigate,
albeit without right to decide in the case.16
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http://www.defenseurdesdroits.fr/ (2014. 06. 10.)
András, Varga Zs.: Ombudsmanok Magyarországon, Rejtjel Kiadó, Budapest, 2004. 21-25.
13
http://www.Ombudsman.europa.eu/en/atyourservice/nationalOmbudsmen.faces#nl (2014. 06. 10.)
14
http://www.Ombudsman.europa.eu/home.faces (2014. 06. 10.)
15
Változások a Magyar alkotmányjogban – Tanulmányok az Alaptörvényről, szerk: Balogh Elemér, Cserny
Ákos, Patyi András, Téglási András, Hallgatói Közjogi Dolgozatok I., Budapest, Nemzeti Közszolgálai és
Tankönyv Kiadó, 2012. 145.
16
András, Varga Zs.: Ombudsman, ügyész, magánjogi felelősség – Aktív közigazgatási kontroll
Magyarországon, Jogtudományi Mongráfiák 3., Pázmány Press, Budapest, 2012. 115-132.
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Characteristics of the Ombudsman in Europe
3. The American Model
5. Introduction
If an American hears the Ombudsmen word he/she has very diverse imagination than a
European, because of the different position of the two institutes. While the European
Ombudsmen are appointed by the state, the American Ombudspersons17 are generally not
independent and they are related to the private sector, not the public sector.
The picture is very mixed in the United States and Canada because of the several different
types of officers and mediators who are called Ombudsmen. However, “The key difference
17

The American uses the Ombudsman, the Ombudsperson and the Ombuds terms paralelly.

between an Ombudsman and an executive complaint officer is the degree of independence
and neutrality that the official possesses.”18

6. The United States
In the United States, the role of a classical Ombudsman is slightly different from the
European, because of the most Ombudsmen are employed by companies, not the state.
Their role is to mediate between the costumers and the company, to avoid lawsuits.19 Many
of them “act more as advocates rather than impartial investigators.”20 As an example, the
Ombudsman of the University of California tries to mediate as appropriate and make
referrals.21 He is employed by the university to solve the possible disputes arising.
We could find only five state Ombudsman offices in the United States: Alaska, Arizona,
Hawaii, Iowa, and Nebraska.22 All the same, there are efforts to change this stage. The
United States Ombudsman Association prepared the Model Ombudsman Act for State
Governments, trying to help finding the basic conditions of an Ombudsman.23 The
organization also made a summary about the Governmental Ombudsman Standards. The
Standards sum up the main points in four categories: independence, impartiality,
confidentiality and credible review process. 24 The standards serve as reference points to the
states which considering the introduction of the institute to their system.

18

Robin K. Matsunaga: The Ombudsman http://www.usOmbudsman.org/the-Ombudsman/ (2014. 06. 10.)
Krisztina Rúzs Molnár: Overview of Alternative Dispute Resolution in the United States, University of Szeged,
2014. 35-36.
20
Robin K. Matsunaga: The Ombudsman http://www.usOmbudsman.org/the-Ombudsman/ (2014. 06. 10.)
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http://Ombuds.ucsf.edu/does-doesNot.html (2014. 06. 10.)
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Robin K. Matsunaga: The Ombudsman http://www.usOmbudsman.org/the-Ombudsman/ (2014. 06. 10.)
23
http://www.usOmbudsman.org/site-usoa/wp-content/uploads/USOA-Model-Ombudsman-Act-For-StateGovernments.pdf (2014. 06. 10.)
24
http://www.usombudsman.org/site-usoa/wp-content/uploads/USOA-STANDARDS1.pdf (2014. 06. 10.)
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Canada
In Canada, the first public Ombudsman was elected in 1967, in Alberta. The frame is very
mixed: “Canadian Ombudsmen can be found working in classical legislative roles, in the broader
public sector, in the private sector, and in colleges and universities.”25
One can find many legislative Ombudsmen, e.g. the provincial Ombudsmen, the Ombudsman
for the city of Toronto etc.
The Ombudsmen of the public sector has been growing the most rapidly. There are Ombudsmen
like the tax payer Ombudsman, Ombudsman for the Canadian Forces, Ombudsmen for hospitals
and injured workers. The Ombudsmen of the private sector are related most commonly to
Banks, Insurance companies, and the service sector.26

The Commissioner of Official Languages, the Military Ombudsman, the Veterans
Ombudsman, the Canada Post Ombudsman, the Privacy Commissioner and the Correctional

25

Ian Darling: The Role of Ombudsman in Canada & the USA 2. https://www.tarion.com/New-HomeBuyers/Ombudsperson/Documents/The%20Role%20of%20Ombudsmen%20in%20Canada%20and%20the%20
United%20States%20-%20Bello%20Horizonte%20speech.pdf (2014. 06. 10.)
26
Ian Darling: The Role of Ombudsman in Canada & the USA https://www.tarion.com/New-HomeBuyers/Ombudsperson/Documents/The%20Role%20of%20Ombudsmen%20in%20Canada%20and%20the%20
United%20States%20-%20Bello%20Horizonte%20speech.pdf (2014. 06. 10.)

Investigator are all special kinds of the original Ombudsman, related to the special needs of
Canada.27
As an example, the Ombudsman of Ontario was appointed in 1975; it was one of the first NorthAmerican jurisdictions to introduce an Ombudsman as part of the governmental system. The
Ombudsman Act has not been amended since then.
Nowadays the main aim of the current Ombudsman, André Martin is about to change the
Ombudsman Act to get more competence in the investigations. He has been in position since
2005, and as I see, he rummaged the sleeping system of Canada with vitality and great aims to
reach a system which helps the people more effectively. Ha describes his work as a watchdog’s:
he has to bark if there is some abuse of rights loudly enough to be heard all around the
country.28

4. Conclusion
As we can see, the several different types of Ombudsmen have not just variances, but also
similarities. Their aim is always to help the people. It has no significance that a specific
Ombudsman works in the private sector or the public sector, if he/she has the proper standards
to be independent, impartial and creditable. Nevertheless, the role of an Ombudsman is never
easy, because if an Ombudsman is effective enough, he/she “can arguably be described as one
of the sharpest thorns in the government’s side”.29

To sum up, the role of an Ombudsman is different from country to country, not just between
Europe and America, but also between the European countries. Not forget to mention the
differences in even one state of the United States, where one can find variances if public and
private Ombudsmen of several kinds.

Questions for Self-Check

27

Stewart Hyson: Specialty Ombudsman Offices: The New Breed of Structural Heretics, Paper prepared for
presentation at the Annual Meeting of the Canadian Political Science Association, Carleton University, Ottawa,
27 May 2009.
28
http://www.ombudsman.on.ca/Resources/Articles-by-the-Ombudsman/2009/Letting-the-Watchdog-Off-theLeash.aspxm (2014. 06. 10.)
29
Eleni Tsoutsias: Ombudsman Ontario and Mandate Modernization: What are the Chances? http://www.cpsaacsp.ca/papers-2007/Tsoutsias.pdf (2014. 06. 10.)

Where was the first ombudsman appointed?
What are the European models of ombudsman?
What are the typical characteristics of the European ombudsmen?
What are the typical characteristics of the American ombudsmen?
What do you know about the European Ombudsman?
What is the picture of Canada’s ombudsman system?
Home Assignment
Choose a state where you can find at least 3 ombudsmen and examine their roles and
functions in detail.
Compare the results with at least 3 of your class members. Are there any similarities? What
are the differences?

This teaching material has been made at the University of Szeged, and supported by the
European Union. Project identity number: EFOP-3.4.3-16-2016-00014

What is Executive Power?
CCLGT

Introduction
• Symbolic and Substantive Executive Powers of the
Head of State in Different Forms of Government
• Executive Power in Different Forms of Government
• Abuse of Powers and Political + Legal Answerability

Forms of Government (Head of State) - Recap
• Based on who is Head of State
(HoS)

• Monarchic
• Republican

• Source and scope of powers
(divine/symbolic, electoral)
• Order of succession (Seniority,
Abdication, Elections)
• Legitimacy (direct, indirect,
legal, social, political)

Contracted Powers?
• In monarchies, the social contract in the background
of the exercise of public powers sets forth the
boundaries of the sovereign exercise of the powers
of a head of state.
• In case these are abused – the people have the right
to ‘overthrow’ the sovereign (right to resist)

Heads of State in Monarchies
• Powers are largely symbolic (evolved through historical tradition) –
e.g. promulgation of laws, calling session of parliament to order
• A well-defined scope of “royal prerogatives”
• No substantive executive force in the exercise of these powers
(resulting in the fact that in most republican forms of government
these are not of actual substantive value, with key exceptions)

Mini- and
Microstates

Evolution of
Forms of
Government

• Organic social
development

• Through
principles of
good
governance

• Reforms and
amendments

Historical

Constitutional

Political

Democratic
• Through
checks and
balances in
operation

Evolution over time

Monarchic (historical, organic),
BUT as part of republican
tradition (constitutional
democratic, political) as well.

Republicanism (organic):
monarchic regimes change into
republics

(Constitutional, democratic or
political) Choice:
- Presidentialism,
- Semi-presidentialism,
- Parliamentarism

Heads of State in Republics
Presidentialism

Central figure (also
Head of
Government)

Autonomous
decisions require few
checks and balances

Semipresidentialism

Central figure (One
of the heads of
government

Division of powers
internally (IR +
domestic affairs)

Largely symbolic,
“guardian”

Few are autonomous
political decisions +
symbolic
representative

Parliamentarism

What (Executive?) Powers? - Heads of State
Role/Position

R+F defined by

Function

Strong

Election conditions

Moderate

Oath +
Responsibility
Substitution
Conflict of Interest
Immunity and
Impeachment

Reactive-proactive
(Executive)
Controlling,
Supervisory
Balancing

Weak (Symbolic)

Form of Government – Head of Government
(Recap)
• Presidential
• Semi-presidential
• Parliamentary

• Defines how branches of power
interact in checks and balances
(Is there fusion of powers?)
• Defines who exercises the
executive power? (can be
President or PM)

Two Birds With One Stone

•Based on the extent of their powers
(see above) some Heads of State are
Heads of Government.
•The choice of Form of Government also
defines this.

Executive Powers of the Head of Government
• (Semi-)Presidentialism

• Parliamentarism

• Head of State = Head of
Government

• Head of State different than
Head of Government

• US: no Prime Minister (VP)
• FR: President and PM (two-headed
executive)
• directly elected Head of State
(broader executive powers)
• Indirect special system (electors)

• Usu. Indirectly elected (through
Parliament) – narrower scope of
powers (which are largely
symbolic)
• Central figure is PM as the head of
the executive (chancellordemocracy)

Presidential
Executive Power

Legislation

Citizens

Judiciary

Executive
(President)
Government
(Administration)

Semi-Presidential
of Executive Power

Legislation

Government
Citizens

President
(prerogatives
and IR)

PM
(internal affairs
and
administration)

Judiciary

Parliamentarism
and Executive
Power

President
(Head of
State)

PM
(Government)

Parliament

Citizens

Judiciary

Different Executive Power Structures
• Regarding the position and placement of Executive
Power the internal power structures of the different
Forms of Government may differ, which influences
the models of responsibility of the Executive for
abuse of power.
• Important for comparison

Presidential Executive Power - US
• President has:
• Executive privilege (undivided Executive Power)
• Power over
Legislative)

Judiciary

(appointments

(shared

• Limited liability to the Legislative (shared with Judiciary)

with

Presidential Executive Powers – US
• Sole holder is President – “selects” Vice-President
• Political patronage – selects his administration
• “Commander-in-Chief” (solely exercises control of
military)

Semi-Presidential Example - FR
• President (Head of State) is the holder of Executive Power
(divides it with PM) along external/internal dimensions /
appointment powers (clear internal separation of executive
powers) – Two-Headed Executive (bicéphale)
• PM not Head of State – only Government (Judiciary has
influence on them)
• Legislative has a limited influence over President and PM

Semi-Presidential Executive Powers – FR
• President = “commander-in-chief” over nuclear power
• Prerogatives = ’ruling over’ overseas territories +
sovereign representation of the state in IR

• Prime Minister = “manager” of internal affairs and
policies, daily administration

Semi -Presidential Executive Powers – FR
• Exercise of executive power is easier when President and PM are from
the same political world (along party lines)
• If NOT: “cohabitation” – different priorities detrimentally influence
the directionality of internal and external policies
• In cases of cohabitation the internal checks and balances change and
the system becomes similar to Parliamentarism
• If there is no cohabitation, then the exercise of power is “in one
direction” – most similar to Presidentialism.

Parliamentarism and Executive Power
• President typically NOT Executive, except in emergencies (shared
“commander-in-chief” powers)
• SOME influence over Legislative and Judiciary + Executive (as Government
- appointments)
• PM – Head of Government more influential politically (center of
Government)
• Legislative has (Judiciary might) influence over PM and Government, also
over President

Parliamentary Republican Head of State
• Transformed from monarchic tradition - Symbolic powers:
• representative of ‘constitutional authority’ – “guardian”
over the democratic operation of the state
• Parliamentarism: holder of sovereignty = people (parliament)
• Result: e.g. parliamentary authorization required for Head
of State to act (in an executive function) in IR (as
representative of ‘constitutional authority’)

Parliamentary Republican Heads of State –
Executive-type Powers
• In parliamentary structures, presidential (Head of State) powers are
constrained (‘executive’ actions require authorization by Government
= countersignature)
• BUT – special (executive-type) powers include the dissolution of the
Legislative – in cases where political crisis might ensue (e.g. inability
to adopt the budget) – “guardian role”
• Autonomous political decisions to give or deny decorations

Checks and Balances – Abuse of Executive
Powers
• (Semi-)Presidentialism

• Parliamentarism

• Limited legal and political
responsibility of Head of State
and Government

• Limited legal and political
responsibility of Head of State
and Government

• Impeachment

• Impeachment +
• ”lack of confidence” in the
administration (for government
abuse)

Checks and Balances - Tools
• Regarding the Office:

• Regarding the Powers:

• Term (incl. possible re-election)

• Countersignature
• Extent of autonomous political
decisions
• Extent of interactions with
Legislative and Judiciary

• Political involvement of President
(desirable or not?)

• Responsibility for Abuse to Whom?

Checks and Balances - Origins

UK – tradition (parliamentary
sovereignty, legislative
privilege)

US – presidential
system (clear
separation and
distribution of
powers)

Europe – bad
political and social
experience

Checks and Balances – Presidentialism (US)
• Congress (both houses) initiate – both decide by 2/3-s – then
Judiciary intervenes as the President of the Supreme Court will chair
the joint session of Congress regarding the impeachment of the
Executive.
• “The President, Vice President […] shall be removed from office on
impeachment for, and conviction of, treason, bribery, or other high
crimes and misdemeanors.”

Checks and Balances – Semi-Presidentialism
• President: impeachment only after term of office ends (otherwise
immune)
• Removal from office only possible during term in case of a “breach of
his duties patently incompatible with his […] office” declared by
Parliament sitting as the High Court (presided by the Speaker of the
lower house)
• “Members of the Government shall be criminally liable for acts
performed [in office] classified as serious crimes or other major
offences.”

Checks and Balances – Semi-Presidentialism
• President – exercises appointment powers over the PM, who can
tender in his resignation, whereby a new PM is reappointed.
• Checks and Balances preserve the internal integrity of Executive
Power and ensure swift changes in key positions. (Uninterrupted
exercise)

Checks and Balances - Parliamentarism
• Executive Powers normally rests
with the PM and Government –
their answerability is realized
through

• Presidential exercise of power
(largely symbolic, with few key
exceptions) is judged by the
Legislative (and the Judiciary)

• Parliamentary procedure
• Specialized bodies

• After term of office ends
• During office: through special
jurisdictions

Checks and Balances – Parliament over
Government (Executive Power)
• In Parliamentary Procedure

• Through Specialized Bodies

• Committees of Inquiry and
Investigation
• Plenary session (questions,
reports, interpellation)
• Plenary “Motion of noconfidence” OR Confidence Vote

• To control Executive Spending
(e.g. Courts of Auditors)
• To control Executive Overreach
in Administration (e.g.
Ombudsmen)

Parliamentary Procedure
• Committee and Plenary Control
• Oral and written questions
• Hearings before appointments
• Reporting obligations
• Investigating Executive Overreach in specific cases

Parliamentary Procedure - Confidence
• Motion of No-Confidence

• Confidence Vote

• Dissatisfied Legislative plenary
session (or part of it) initiates
due to “lack of trust” in PM and
Government (e.g. Executive
Overreach or Incompetence)
• If voted on with special majority
= Term of PM and Government
terminates

• Confident Executive initiates a
vote on a Government proposal
(e.g. bill, law)
• If voted on positively – it
enforces the trust of Legislative
in Executive (they remain in
office)

Parliament Over Executive (with Judiciary)
• For the commission of crimes during office
• Violating the constitution
• Legislative initiates – Special judicial jurisdiction decides
(normally Constitutional Court or jurisdiction) =
impeachment

Questions for Self-Check
1. How would you describe the meaning and scope of royal
prerogatives?
2. Based on Role, how many models of Heads of State we normally
distinguish?
3. Are all Heads of State also Heads of Government? Why?
4. What does it mean that in the US Presidential system, the Executive
Privilege is undivided?
5. What is understood under the concepts of “two-headed executive”
and “cohabitation”?

Questions for Self-Check
6. What tools can be applied to build Checks and Balances against the
abuse of Executive Power?
7. Typically what sort of Executive conduct may give rise to
impeachment?
8. In parliamentary systems what sort of parliamentary procedures
exist to realize the control of the Executive?
9. In parliamentary systems what sort of specialized bodies exist to
control Executive overreach?
10. What is a motion of no-confidence? How it is different from a
confidence vote?

Resources
• Topics ‘Executive’ (via Consitute Project) – all relevant
subfields (examples)
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