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Some Remarks on the ‘Sólyom-case’1 
(Working Paper) 

 
Balázs HORVÁTHY2 

 
 
 

I. Introduction 
 
1. In October 2012, the Court of Justice of the European Union (hereinafter: CJEU) has 
delivered the judgement in Case C-364/10 (‘Sólyom-case’)3 initiated by Hungary in 
infringement procedure under Article 259 TFEU against the Slovak Republic. Hungary’s 
claim was that Slovakia infringed the principle of free movement of persons by not allowing 
László Sólyom, the Hungarian President at that time, to enter its territory. The action was 
dismissed by the CJEU, holding that the EU law regarding the free movement of persons did 
not obliged the Slovak Republic to guarantee access to its territory to the President of 
Hungary.  
 
2. The case was of importance from more aspects. It was significant, because only five actions 
were brought before the European Court of Justice by a Member State directly against another 
EU Member in order to decide on the failure to fulfil obligations. Among the five earlier cases 
only three disputes can be found, which were closed by judgment of the Court,4 the remaining 
two disputes were solved between the Member States out of the ECJ procedure.5  
The case is unique also in terms of its subject matter that is the pure political and diplomatic 
nature of the background, which has triggered the dispute in fact between the two Member 
States. Moreover, the decision of the Court concerning the relation between the international 
law and EU law is also interesting for the reason that is shows some discrepancy with the 
previous case law. Last but not least, the case gives basis to draw inference to relations 
between the new Member States, as well as their stance to the European integration, and it can 

                                                 
1 The present paper was supported by the TÁMOP-4.2.2/B-10/1-2010-0010 programme 
2 Associate professor, Széchenyi István University Deák Ferenc Faculty of Law and Political Sciences, 
Department of Private and Public International Law, H-9026 Egyetem tér. 1. (Hungary). Research fellow, HAS 
CSS Institute for Legal Studies, 1014 Budapest, Országház u. 30. (Hungary). E-mail: horvb@sze.hu. 
3 C-364/10 Hungary v. Slovakia (16 October 2012), not yet reported. Analyses and case notes published until 
now, see: Filippin, Mattia: A change for future intra-European diplomatic relations? Case C-364/10 Hungary v. 
Slovakia. The Maastricht Journal of European and Comparative Law, 20  (2013) 1, pp. 120–126, Nic Shuibhne, 
Niamh: And those who look only to the past or the present are certain to the miss the future. European Law 
Review, 2012, pp.115–116., Bárd, Petra: Uniós polgár-e Sólyom László? [Is László Sólyom a citizen of the 
Union?], Szuverén, 2012. november 8. 
4 The common fisheries policy was concerned in 141/78 France v UK; Rioja wines in C-388/95 Belgium v 
Spain; and the before the Sólyom, the latest ’state v state’ infringement case was C-145/04 Spain v UK, which 
touched upon the right to vote in EP elections. For further analysis, see below in chapter II. B). 
5 Two cases were withdrawn and removed from the register, Case 58/77 Ireland v France, not reported; and Case 

C-349/92 Spain v United Kingdom, not reported.  



 3 

also lead to the question, whether the integration process is able to handle the conflicts of the 
Member States arising mostly from certain historical, political nature (noting of course, that 
the frosty diplomatic relations between Members States is not uncommon in the history of the 
EU, see e.g. the France-UK relations etc.). The last concern encompasses only a rhetoric 
question, because the following paper aims at examining above all the legal perspectives of 
the case, therefore other interpretative levels, like the viewpoint of the international relations, 
the politics and history etc. fall outside of the scope of the current analysis. For that reason the 
most important point in the following paper is the context of the EU law, and regarding the 
immunity of head of states, also the relevant provisions of international law will be examined 
as well.  

II. Background and Facts of the Sólyom-case 

a) ‘State v State’ Infringement Procedures  

 
1. The infringement procedure is an important instrument at EU level enabling the effective 
enforcement of Union Law against the Member States.6 The action in this procedure can be 
brought by the Commission on behalf of the European Union,7 and also by one Member State 
against another Member State,8 therefore natural or legal persons cannot initiate procedures 
against Member States before the CJEU.9 The two types of action can be sued before the 
Court after the investigative procedure of the Commission.  
 
2. The first type of procedure10 commences with an informal stage, when the Commission 
starts to investigate whether a Member State failed to fulfil its obligations arising from the EU 
law (EU Treaties, secondary legislation or international agreements made by the EU with 
third countries). The Member States concerned is obliged to cooperate with the Commission. 
The informal stage – and the whole procedure – ends, if the Commission cannot reveal any 
violation. Otherwise the informal phase of the procedure is followed by the formal, 
administrative stage, which starts with a so called letter of formal notice formulated by the 
Director General responsible for the EU policy area concerned. The formal notice assumes a 
violation of obligation of the Member State. The Member States can defend its position 
explaining the background of the alleged breach of EU law. If the Commission does not 
accept the reasons and explanations made by the Member State can commence a formal pre-
litigation procedure and lay down a so called ‘reasoned opinion.’ The reasoned opinion has a 

                                                 
6 See Várnay, Ernő – Papp, Mónika – Varju, Márton – Bartha, Ildikó: EU jog a tárgyalóteremben. A 
tagállamokkal szembeni kötelezettségszegési eljárások. Complex, Budapest, 2006.; Craig, Paul – de Burca, 
Grainne: EU Law. Text, Cases and Materials. 4th ed., Oxford, 2008.  
7 Article 258 TFEU 
8 Article 259 TFEU 
9 It is because the EU law having direct effect (e.g. Council regulations) can be enforced by private persons 
directly before national courts, but on the other hand, the breach of obligations arising from EU law which has 
no direct effect (e.g. non-implementation of a Council directive) can substantiate the liability of a Member State 
under the Francovich doctrine, which is also enforceable at national level before the courts of the Member States. 
10 Craig – de Burca, p. 443, Chalmers, Damian – Tomkins, Adam: European Union Public Law. Cambridge 
Univ. Press, Cambridge, 2007. p 349.  
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legally non-binding character, but is a prerequisite of a later action to be taken before the 
CJEU by the Commission. It sets out the legal background and reasons which demonstrates 
that the Member State has failed to fulfil its obligations. The reasoned opinion informs also 
the Member State on the measures considered necessary to cease the violation.  
Depending on the reaction of the Member State, the Commission is entitled to exercise its 
discretion in deciding whether to take proceedings before the CJEU. It means that the 
Commission has the margin of discretion on whether it brings the matter before the Court of 
Justice of the European Union or not, if the State concerned does not comply with the opinion 
within the period laid down in the reasoned opinion. If the Commission decides to initiate the 
Court procedure, the focus of the Court’s examination is restricted to the scope of the 
reasoned opinion, in other words the Commission cannot put forward new concerns about 
violations allegedly made by the Member States which was not highlighted in the reasoned 
opinion earlier. If CJEU finds that a Member State has failed to fulfil an obligation arising 
from the founding Treaties, the State should be required to take the necessary measures to 
comply with the Court’s judgment.11 If a Member States do not take any measures in order to 
comply with its obligation, the Commission can step into the scene in the second judicial 
stage and after giving that Member State the opportunity to submit its observations, it may 
bring the case before the Court once again with the purpose of asking the Court to impose 
lump sum or penalty payment to be paid by the Member State concerned.12 
 
3. The second type of action13 – as mentioned earlier – can be taken by a Member State 
against another Member States, if the former considers that the another has failed to fulfil an 
obligation under the founding Treaties. Also the ‘State v State’ infringement procedures can 
be commenced before the Commission. Thus the complaining Member States must bring the 
matter first to the Commission, which delivers a reasoned opinion after each of the States 
concerned has been given the opportunity to submit its own case and its observations on the 
other party’s case both orally and in writing. The Commission has three month to issue the 
reasoned opinion, and in the absence of such opinion, or in a case, when the Commission 
makes explicit that it does not intend to bring the matter any further, the complaining Member 
States has the right to turn to the Court directly.  
It means that the right to action of a Member State in infringement procedure opens if the 
previous preconditions are met, namely the State lodged a complaint before the Commission 
against the other Member State that has failed to fulfil an obligation under the founding 
treaties; and the Commission does not deliver reasoned opinion, or explicitly does not want to 
pursue the case before the Court. Anyway, according to the jurisprudence of the Court, the 
delivering of a reasoned opinion, which is unacceptable by the complaining Member State, 
does not preclude that the Member State turns to CJEU directly.  

                                                 
11 See Article 260 TFEU 
12 Article 260 Paragraph 3 TFEU establishes the exception of the cases which concerns the obligation of 
Members States to notify transposing measures intending to harmonise their legal order to the EU law. When the 
Commission brings a case before the Court on these grounds it may ask the Court to impose lump sum or penalty 
payment to be paid by the Member State concerned already in the first judicial stage.  
13 Craig – de Burca, p. 451., Várnay – Papp – Varju – Bartha, p. 159.  
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Finally it is worth to mention, that the ‘State v State’ infringement procedure is bond with 
other Treaty provision in this regard which states that dispute resolution procedures other than 
the procedure before CJEU are not permissible.14 In other words, the CJEU has exclusive 
jurisdiction to hear the disputes between Member States concerning the interpretation or 
application of the founding Treaties, thus the ‘State v State’ infringement procedures pave the 
only way to solve direct disputes between Member States. From this point of view the ‘State v 
State’ infringement procedures would seem to be a ‘pacific field’ which serves to decide on 
solely technical-judicial questions regarding ambiguities of the founding treaties. But as the 
following examples and the Sólyom-case will show, there is risk to set up a political ‘buffer 
zone’ of the Member States, if it is not excluded that the Member States transplant their 
political conflicts into the context of the EU law and tries to bring it before the Court. The 
CJEU in these cases would decide on disputes which would be only hypothetically relevant 
from the perspective of the EU law.  

b) Previous Case Law 

 
1. As the introduction highlighted, in the history of the integration, only five actions were 
taken to the ECJ by a Member State directly against another EU Member in order to decide on 
the failure to fulfil obligations stemming from EU law. Among the five earlier cases only 
three disputes can be found, which were closed by judgment of the Court, the remaining two 
cases were solved between the Member States out of the ECJ procedure. The following 
section tries to give a brief summary of the previous cases and to highlight those main points 
which will be important in the light of the current Sólyom-case as well.  
 
2. Disputes have not been brought before the Court: As mentioned above, two cases were 
initiated by a Member States against other, but later withdrawn and both instances were 
removed from the Court’s register. In these cases, information is available only regarding the 
main facts and the complaints of the Members State which has set off the case. In Case 58/77 
Ireland v French Republic15 the action was brought before the Court of Justice of the 
European Communities on 10 May 1977 by Ireland, claiming that the Court should declare a 
French import measure unlawful. The measure in question concerned the imports of mutton 
and lamb coming from Ireland when the domestic price of mutton and lamb in France was 
lower than a given threshold price. Ireland argued that this measure constituted a quantitative 
restriction on imports or a measure having equivalent effect in terms of the EEC Treaty. 
France applied this charge (referred to as 'reversements') on imports of mutton and lamb even 
before the accession of Ireland to the European Economic Communities, but France failed to 
apply the transitional provisions, did not reduce, but increased the import measure in question.  

                                                 
14 See the formulation of Article 344 TFEU: “Member States undertake not to submit a dispute concerning the 
interpretation or application of the Treaties to any method of settlement other than those provided for therein.” 
15 The action was published in the Official Journal, see: Action brought on 10 May 1977 by Ireland against the 
French Republic (Case 58/77), OJ C 142 (16 June 1977) pp. 8–9. 
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In the other case, Spain initiated infringement procedure against UK on 4 September 1992 (C-
349/92 Spain v United Kingdom),16 which was going on taxation on alcoholic beverages. 
Spain pointed out that UK maintained a discriminative tax legislation in force regarding 
‘Sherry’ products. The applicant argued that the protective and discriminative nature of the 
British tax measure was obvious, because the domestic products (British Sherry) fell within a 
more advantageous category with lower tax rate while import Sherry products were subject to 
a significantly higher tax burden. In other words, the higher tax rate hindered or made harder 
the importation of the similar product from other Member States to the UK. Spain suggested 
that UK breached the prohibition on protective and discriminatory internal taxation laid down 
in the EEC Treaty and also a provision of the Accession Treaty of UK was referred.  
 
3. 141/78 French Republic v UK:17 In the ‘Sea fisheries’ or ‘Cap Caval’ case France 
attempted to challenge the fisheries conservation measures introduced unilaterally by the 
United Kingdom. The concerns of the dispute could be derived from UK Minister order 
prohibited the carrying, in a specified area of the Atlantic and Arctic Oceans, in any British or 
foreign fishing boat within British fishery limits of certain small mesh-nets, the minimum size 
of the mesh of which varied according to the waters concerned. The provision was done in an 
attempt to conserve fishing stocks, therefore the order authorized the carriage of small-mesh 
nets for taking certain unprotected species, including prawns; however, such authorization did 
not apply when the protected species represented more than 20% of the catch involved. In 
1977 the French trawler ‘Cap Caval’ was boarded within British fishery limits whilst using 
small-mesh nets while fishing for prawns and later the master of the trawler was summoned 
before UK Court and sentenced to a fine of £150 and £50 costs. Following to that, France 
referred to the Commission the question whether the British order was in conformity with the 
Community law, then, in 1978 the Commission delivered a reasoned opinion in which it 
found that the UK was in breach of its obligations under the EEC Treaty. As the UK did not 
comply with that opinion the French Government brought the matter before the Court, and the 
French Government’s position was also supported by the Commission which intervened in the 
action. The Court referred to the relevancy of the case, noting the UK order in question, 
inasmuch as it was adopted in a field coming under the powers of the Community, was 
subject to all the relevant provisions of Community law. The EC powers in fishing matters 
were based particularly on Article 3 of the EEC Treaty that time, which covered all questions 
relating to the protection of the fishing grounds and the conservation of the biological 
resources of the sea both in the Community’s internal relations and in its relations with non-
member States. Consequently the measures adopted in this matter by the Member States were 
subject to all the relevant provisions of Community law. Besides the Court stated that in 
adopting measures in the sphere of conservation of fishery resources the Members must have 
observed a specific regulation laying down a common structural policy for the fishing 
industry. Under this regulation all laws and administrative rules and regulations determining 
the rules applied by each Member State in respect of fishing in the maritime waters must have 
been notified to the other Member States and the Commission. Thus the institution of 
                                                 
16 Action brought on 4 September 1992 by the Kingdom of Spain against the United Kingdom (C-349/92), OJ C 
256 (3 October 1992) p. 14. 
17 141/78 French Republic v United Kingdom of Great Britain and Northern Ireland. ECR 1979 p. 2923. 
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measures of conservation by a Member State must have been first notified to the other 
Member States and to the Commission; a Member State proposing to bring such measures 
into force was required to seek the approval of the Commission, which must have been 
consulted at all stages of the procedure. As a result France challenged the UK legislation 
successfully.  
 
4. C-388/95 Belgium v Spain:18 The ‘Rioja wines’ case was the second which ended up at the 
Court. Spain restricted the use of the product name ‘Rioja’ to wine which was bottled in 
approved cellars in the region of La Rioja in order to qualify for the controlled designation of 
origin. Belgium contested this Spanish provisions regarding it restrictions on exports. 
Belgium brought the action to the Court after the Commission refused to pursue Spain for an 
alleged breach of EU law. The Court stated that national rules applicable to wines bearing a 
designation of origin which make the use of the name of the production region conditional 
upon bottling in that region constitute a measure having an effect equivalent to quantitative 
restrictions on exports within the meaning of the Treaty. It is because they have the effect of 
specifically restricting patterns of exports of wine eligible to bear the designation of origin 
and thereby of establishing a difference of treatment between trade within a Member State 
and its export trade. However, according to the Court’s judgement, the requirement of bottling 
in the region of production, whose aim was to preserve the considerable reputation of the 
wine bearing the designation of origin by strengthening control over its particular 
characteristics and its quality, was justified as a measure protecting the designation of origin 
which may be used by all the wine producers in that region and is of decisive importance to 
them, and it must have been regarded as being in conformity with EU law despite its 
restrictive effects on trade. The main reason of that was that it constituted a necessary and 
proportionate means of attaining the objective pursued in that there are no less restrictive 
alternative measures capable of attaining it. In this regard, ECJ observed that EU law shows a 
general tendency to enhance the quality of products through the use of designations of origin. 
Such designations often enjoyed a high reputation amongst consumers and were an essential 
means for producers of attracting the habit of the consumers and this was particularly the case 
regarding quality wines. In other words, by ensuring that cellars in the region of La Rioja 
controlled bottling, the Spanish rules aimed to safeguard the quality and reputation of Rioja 
wine. In sum, although the Court considered the Spanish measure as a measure having an 
effect equivalent to quantitative restrictions on exports, it was found necessary and 
proportionate. It should be noted that the Commission neither issued a reasoned opinion nor 
did intervene in this case, only its refusal to bring the action to the Court was categorical.  
 

                                                 
18 C-388/95 Kingdom of Belgium v Kingdom of Spain. ECR 2000 p. I-3123. There was also a predecessor of 
this case, even though it was not decided in a ’State v State’ infringement procedure. The Delhaize-case (C-
47/90) was originated in Belgium and related to the export of Rioja wine. In the Delhaize case following a 
request for a preliminary ruling from a Belgian court, the ECJ was asked to rule on Spanish provisions applicable 
to wine of designated origin which limited the quantity of wine that might be exported in bulk. The decision was 
that these rules did constitute measures having an equivalent effect to quantitative restrictions on exports, and the 
ECJ found it not a necessary and proportionate restriction.  
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5. C-145/04 Spain v UK:19 The antecedent of the case was a judgment of the European Court 
of Human Rights in Matthews v United Kingdom case, in which the ECHR concluded, it was 
a violation of Article 3 of Protocol No.1 to the European Convention on Human Rights that 
the UK failed to organise European Parliament elections in Gibraltar. The judgement resulted 
in passing the EP Representation Act in 2003 in UK, which gave the framework of the 
representation of voters in Gibraltar in the EP elections held after 2004. In fact, the Act 
established attached a new electoral region, attaching Gibraltar to electoral districts in Wales 
and England. Spain’s first objection concerning the UK legislation was just that, namely that 
UK Act added the territory of Gibraltar to existing electoral districts in the territory of UK. 
Besides major concern of Spain was also that fact, that that the Representation Act extended 
the right to vote also to non-UK citizens, who were qualified as Commonwealth citizens. 
From this perspective it could not be denied that the dispute between Spain and UK had a 
political nature which had its roots in a territorial claim over Gibraltar. The Commission 
decided to refuse issuing reasoned opinion and encouraged the parties to reconcile the conflict 
in amicable way. Then, UK brought the action to ECJ.  
The Court pointed out that the definition of the persons entitled to vote and to stand as a 
candidate in elections to the European Parliament fell within the competence of the Member 
State in compliance with EC law. The Treaty provisions did not preclude the Member States 
from granting that right to vote and to stand as a candidate to certain persons who have close 
links to them, other than their own nationals or citizens of the Union resident in their territory. 
The Court argued in this regard that the EC did not establish precisely who was to be entitled 
to the right to vote and to stand as a candidate for the European Parliament, e.g. the Treaty 
provisions concerning the citizenship of the Union was only confined to applying the 
principle of non-discrimination on grounds of nationality to the exercise of that right. The 
judgement highlighted, while Treaty provided that citizens of the Union were to enjoy the 
rights conferred by the Treaty and be subject to the duties imposed by it, the Treaty 
recognised rights which were neither linked to citizenship of the Union nor even to nationality 
of a Member State. As regards the provision concerning the local elections, which it implied 
that nationals of a Member State had the right to vote and to stand as a candidate in their own 
country and required the Member States to accord those rights to citizens of the Union 
residing in their territory, according to the logic of the Court, it did not follow that a Member 
State is prevented from granting the right to vote and to stand for election to certain persons 
who had a close link with it without however being nationals of that State or another Member 
State. Besides in the Court’s argumentation had importance that the Treaty Articles relating to 
the EP could have not resulted clear consequence regarding the possible existence of a link 
between citizenship of the Union and the right to vote and stand for election which required 
that that right be always limited to citizens of the Union; nor the provisions, which stated that 
it is to consist of representatives of the ‘peoples’ of the Member States. The court emphasised 
that the term ‘peoples’ was not defined in the Treaty, and could have been different meanings 
in the Member States and languages of the Union. Based on these grounds, the Court 
concluded that UK did not infringe the provisions of EC law by adopting a law which 
provides, in relation to Gibraltar, that Commonwealth citizens resident in Gibraltar who are 

                                                 
19 C-145/04 Kingdom of Spain v United Kingdom of Great Britain and Northern Ireland. ECR 2006 p. I-7917. 
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not Community nationals have the right to vote and to stand as a candidate in elections to the 
European Parliament.  
 
6. It can be drawn as a short conclusion with regard to the former ‘State v State’ infringement 
procedures, first, that two of the three previous cases touched upon the very centre of 
technical legal questions concerning the interpretation of EC law (‘Cap Caval’ and ‘Rioja 
wines’ cases), and the Member States were motivated by pure political factors only in one 
case (Gibraltar case). 
Second, there is an apparent correlation between the success of the action and the involvement 
of Commission in the case, knowing that the very low number of the cases could not establish 
substantive conclusions in this regard. But in the ‘Cap Caval’ the Commission issued the 
reasoned opinion which supported the action and later the Court decided in line with that. 
However in ‘Rioja wines’ and ‘Gibraltar’ cases the actions were dismissed by the Court, but it 
was not unexpected, since the Commission did not back neither of the cases. As a matter of 
the fact, it could not lead to a suggestion that the Commission a priori determines and decides 
the ‘State v State’ infringement procedures, but it is a clear signal that the Commission 
attempts to cope with these cases as an neutral actor, deciding the substance of the disputes 
consistent only with legal reasons. Moreover, as the Gibraltar case has shown the Commission 
strives for neglecting the efforts of Member States to develop issues with pure political and 
diplomatic nature within the infringement procedure, preferring to resolve such kind of 
disputes in a political way.20  

c) Facts of the Current Case 

 
1. The President of Hungary, László Sólyom had planned to take part in the ceremony 
inaugurating a statute of Saint Stephen of Hungary in Komarno (Slovakia) on the invitation of 
an association based in Slovakia. The date of the visit, 21 August 2009 had great importance 
in the dispute, it occurred one day after 20 August, which is national holiday in Hungary, 
commemorating Saint Stephen; but it felt on a quite sensitive date in Slovakia, since on 21 
August 1968 the troops of the Warsaw Pact countries, including Hungarian soldiers, invaded 
the former Czechoslovakia in order to halt the reforms of the so called ‘Prague Spring’.  
Both elements of the fact, i.e. the Saint Stephen and the Prague Spring have symbolic-historic 
importance. Saint Stephen I (1000–1038) the first king of Hungary, played significant role in 
expansion of the Hungarian domination over the Carpathian Basin and he is regarded as the 
founder of the Hungarian Kingdom, which encompassed also the territory of the current 
Slovak Republic. The reason of the above mentioned national holiday of 20 August is 
stemming from the fact that Pope Gregory VII canonized King Stephen I on that day in 1083.  

                                                 
20 Cf. with C-145/04 Kingdom of Spain v United Kingdom of Great Britain and Northern Ireland, paragraph 32: 
“[...] The Commission considers, following an in-depth analysis of the Spanish complaint and an oral hearing 
held on 1 October, that the UK has organised the extension of voting rights to residents in Gibraltar within the 
margin of discretion presently given to Member States by EU law. However, given the sensitivity of the 
underlying bilateral issue, the Commission at this stage refrains from adopting a reasoned opinion within the 
meaning of Article 227 [EC] and invites the parties to find an amicable solution.’ [...]” (emphasis added) 
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The other symbolic event, the ‘Prague Spring’ is associated with a reform movement in 
Czechoslovakia which led to taking over of power by Alexander Dubček, who represented 
reform wing of the Communist Party of Czechoslovakia. Although Dubček continued to hold 
socialism, he attempted to reform fundamentally the socialist model of Czechoslovakia. His 
vision of “socialism with a human face” took the action program of the Communist Party of 
Czechoslovakia from April 1968 concrete forms, e.g. setting up guarantees of civil rights 
(freedom of speech, association etc.). But the Soviet Union, and also the restorative powers of 
his own party opposed the reforms, therefore decided to take preventive action against a 
possible ‘counter-revolution’ in Czechoslovakia. In line with that five members of the 
Warsaw Pact (Soviet Union, Bulgaria, Hungary, Poland and GDR) called Dubček for a 
change of course on 15 July 1968. In fact the warning of the Warsaw Pact members 
comprised implicitly also the possibility of a military intervention, which finally occurred. In 
the night of 20 to 21 August 1968 the Warsaw Pact troops marched into Czechoslovakia.  
 
2. The visit of Mr Sólyom was prepared and organised within the regular diplomatic routine 
and it seemed no hindrance came to pass until the very date of 19 August 2009. Two days 
before the visit, the three highest representatives of the Slovak Republic, namely, the 
President of the Republic, Mr Gašparovič, the Prime Minister, Mr Fico, and the President of 
the Parliament, Mr Paška, have adopted a joint declaration in which they indicated that 
President Sólyom’s visit was considered inappropriate. The declaration indicated in particular 
to the fact that the President had not expressed any desire to meet also Slovak dignitaries 
during in course of the visit and that the date of 21 August was particularly sensitive. 
Following further diplomatic contact, President Sólyom stated that he wished the visit to go 
ahead. On 21 August 2009, the Ministry of Foreign Affairs of the Slovak Republic informed 
the Ambassador of Hungary in Bratislava (Slovakia) by a note verbale,21 that the Slovak 
authorities had decided to refuse President Sólyom entry into the territory of the Slovakia for 
security reasons, on the basis of Directive 2004/38/EC22 and of provisions of domestic law on 
the stay of foreign nationals and on the national police. In other terms, the note verbale was 
based the public policy and security exception of the free movement of persons. President 
Sólyom was just travelling to Slovakia, when he was informed of the note, at the border on 
the Elizabeth Bridge between the Hungarian Komárom and the Slovak Komarno, he 
acknowledged receipt also formally of the note and refrained from entering Slovak territory.23 
 
3. After the incident, Hungary and Slovakia became involved in a long dispute over the legal 
interpretation of the refusal to allow President Sólyom to take part in the event in Komarno. 
Hungary argued that Directive 2004/38/EC could not form a valid legal basis justifying that 

                                                 
21 Note verbale is a diplomatic communication prepared in the third person and it is unsigned. Comparing with a 
note, a note verbale is less formal measure of communication.  
22 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the Member States. See 
article 27 of the Directive, especially its 1 paragraph: “[…] Member States may restrict the freedom of 
movement and residence of Union citizens and their family members, irrespective of nationality, on grounds of 
public policy, public security or public health. These grounds shall not be invoked to serve economic ends.” 
23 Michaela Terenzani-Stanková: Hungarian president denied entry to Slovakia. Spectator.sk (31 Aug 2009) 
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and considered that the Slovak Republic had adopted that measure in breach of EU law. 
Slovak authorities answered these critics by stating that the application of Directive 
2004/38/EC was the ‘last chance’ to stop President Sólyom entering the territory of the 
Slovak Republic, and that they had not acted in any way contrary to EU law. The Parties held 
also a meeting on 10 September 2009 in Szécsény (Hungary) and the Hungarian and Slovak 
Prime Ministers adopted a joint declaration maintaining their respective positions regarding 
the legal aspects of the contested decision, while regretting the circumstances of President 
Sólyom’s trip. Moreover, a memorandum was also adopted to clarify certain practical 
arrangements for future official and unofficial visits to the two countries. 
 
4. In addition to the bilateral negotiations, Hungary sought also the opinion of the 
Commission first only in informal way, but after that, on 12 October 2009 Hungary sent a 
complaint requesting that the Commission examine whether it was appropriate to initiate 
infringement procedure against the Slovak Republic under Article 258 TFEU for violation of 
Article 21 TFEU24 on the rights of the citizens of the Union and Directive 2004/38/EC. In a 
letter of 11 December 2009, the Commission confirmed that ‘Union citizens are entitled to 
move and reside freely within the territory of the Member States pursuant to EU law. 
However, the Commission pointed out that ‘under international law, the Member States 
reserve the right to control the access of a foreign Head of State to their territory, regardless of 
whether that Head of State is a Union citizen’. In its opinion, the Member States of the 
European Union continue to arrange official visits through bilateral political channels, so that 
this is not a sphere in which EU law applies. In the Commission’s opinion, while a Head of 
State may indeed decide to visit another Member State as a private individual under EU law, 
it referred to the fact, that Hungary and the Slovak Republic disagreed regarding the private or 
official nature of the visit. The Commission considered, therefore, that it was not in a position 
to find that the Slovak Republic had failed to observe the provisions of EU law on the free 
movement of Union citizens, even if the Slovak Republic had been wrong in its note verbale 
of 21 August 2009, to rely on Directive 2004/38/EC and the legislation adopted for its 
implementation in national law.  
In other terms the Commission rejected the complaint of Hungary and did not deem the 
opening of an infringement procedure necessary. Besides it is also important that the 
commission held the note verbale issued by Slovak authorities unfounded with respect to its 
legal ground.  
 
5. Hungary did not accept this opinion and brought the matter before the Commission in 
accordance with Article 259 TFEU on 30 April 2010. Following to that, in its reasoned 
opinion dated 24 June 2010, the Commission considered that Article 21 (1) TFEU and 
Directive 2004/38/EC do not apply to visits made by the head of one Member State to the 
territory of another Member State and that the alleged infringement is unfounded. Finally 

                                                 
24 Article 21 paragraph 1 TFEU: „Every citizen of the Union shall have the right to move and reside freely within 
the territory of the Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect.” 
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Hungary decided to bring this action before the CJEU on 8 July 2010. Hungary asked the 
Court to decide on four questions as follows: 
 
a) Breach of EU law: since Slovakia did not allow the President of Hungary to enter its 
territory on 21 August 2009, it failed to fulfil its obligations under Directive 2004/38/EC of 
the European Parliament and of the Council of 29 April 2004 on the right of citizens of the 
Union and their family members to move and reside freely within the territory of the Member 
States, and Article 21(1) TFEU, even if it relied on that directive, but it failed to respect its 
provisions.  
 
b) The possibility of recurrence: Hungary presumed, that the unlawful attitude can recur, 
namely that Slovakia under Directive 2004/38/EC will prohibit the entry to the territory of a 
representative of Hungary again, which can cause conflicts with the law of the European 
Union, in particular Article 3(2) TEU25 and Article 21(1) TFEU; 
 
c) Wrongfully application of EU law: Hungary requested ECJ to declare that the Slovak 
Republic applied EU law wrongfully in that its authorities did not allow President Sólyom 
access to its territory on 21 August 2009;  
 
d) Possible derogation from the free movement of goods: in the event that a specific provision 
of international law may limit the personal scope of Directive 2004/38/EC, Hungary asked for 
definition of the extent and scope of such derogations. 
 
Contrary to that, the Slovak Republic contended that the Court should dismiss the action, and 
it should be also noted, that the Commission was given leave to intervene in support of the 
form of order sought by the Slovak Republic. This step of the Commission was not 
unprecedented, e.g. in case 141/78 France v UK the Commission intervened on the side of 
France, and C-388/95 Belgium v Spain, it supported the position of Spain. Thus, as we have 
seen above in the previous chapter, a supporting position of the Commission is not 
incompatible with its supranational and impartial character, because it supports in fact not the 
Member States itself, but its legal argumentation which, as it happens, was in line with the 
position of the Slovak arguments.  
 

d) Legal Positions of the Parties 

 
1. In order to establish the applicability of EU law in this case, Hungary claimed that 
Directive 2004/38/EC applies to all citizens of the Union, including Heads of State, and all 
types of visits, that is to say, both official and private. It added also that, if EU legislator had 
wished to make the exercise of freedom of movement conditional on rules of international 

                                                 
25 Article 3 paragraph 2 TEU: „2. The Union shall offer its citizens an area of freedom, security and justice 
without internal frontiers, in which the free movement of persons is ensured in conjunction with appropriate 
measures with respect to external border controls, asylum, immigration and the prevention and combating of 
crime.” 
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law, they would have made provision to that end. Besides, Hungary denied the existence of 
rules of international law governing the entry of a Head of State into the territory of another 
State, but in case if such rules existed, its position was that their application must not 
compromise the effectiveness of EU legislation. In other words, Hungary did not deny the 
possible effect of rules international law which was formerly reinforced by the European 
Court of Justice, e.g. in C-286/90 Poulsen and Diva Navigation26 and Case C-162/96 Racke.27 
The position of Hungary was, that even if international law rules exist regarding the access of 
Head of States, these rules should be applied with respect to the EU law. In this regard, 
Hungary relied on more decisions of the ECJ. The Case RTE and ITP v Commission was 
relevant from the perspective of the Hungarian argumentation, because the ECJ explicitly 
detached the EU law from the international law obligations.28 Moreover in the Bogiatzi Case 
ECJ stated again that the provisions of an agreement concluded prior to entry into force of the 
Treaty or prior to a Member State’s accession cannot be relied on in intra-Community 
relations29 and in Hungary’s argumentation, that interpretation is equally applied regarding 
the rules of customary international law. 
As for the status of Head of States, Hungary noted that during their term of office the Heads 
of Member States are holding such kind of dual status, namely they are also citizens of the 
Union, and also international law grants privileges and immunity to them. But in 
interpretation of Hungary, those privileges and immunities constitute supplementary rights 
which, rather than limiting the rights and duties associated with citizenship of the Union, are 
additional rights.  
With regard to public policy limitation of the free movement, Hungary emphasized the 
conditions elaborated by the ECJ (the EU law allows Member States to adopt restrictive 
public policy or public security measures if they were based exclusively on the personal 
conduct of the individual concerned, while observing the principle of proportionality. 
Moreover, such restrictions may be applied only if the conduct of the person concerned 
represents a genuine, present and sufficiently serious threat affecting one of the fundamental 
interests of society.), besides also the procedural preconditions was referred to. As regards 
procedural conditions, the directive mentions the safeguards enjoyed by all citizens of the 
Union whose right to freedom of movement is limited, in particular the notification of the 
grounds for any restrictive measure and the remedies available to them. In terms of these 
conditions, Hungary concluded, that Slovakia failed to satisfy either the substantive or the 
procedural conditions. First, Mr Sólyom did not represent any threat to any fundamental 

                                                 
26 Case C 286/90 Poulsen and Diva Navigation (1992) ECR I-6019. See especially paragraph 9: „As a 
preliminary point, it must be observed, first, that the European Community must respect international law in the 
exercise of its powers and that, consequently, Article 6 abovementioned must be interpreted, and its scope 
limited, in the light of the relevant rules of the international law of the sea.” 
27 C-162/96 Racke (1998) ECR I-3655. See paragraph 45: „45 It should be noted in that respect that […]the 
European Community must respect international law in the exercise of its powers. It is therefore required to 
comply with the rules of customary international law when adopting a regulation suspending the trade 
concessions granted by, or by virtue of, an agreement which it has concluded with a non-member country.” 
28 Joined Cases C-241/91 P and C-242/91 P RTE and ITP v Commission (1995) ECR I-743. See paragraph 84 
which was referred in the complaint of Hungary: „[…] It is, however, settled case-law that the provisions of an 
agreement concluded prior to entry into force of the Treaty or prior to a Member State' s accession cannot be 
relied on in intra-Community relations if, as in the present case, the rights of non-member countries are not 
involved.” 
29 C-301/08 Bogiatzi (2009) ECR I-10185. See paragraph 19. 
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interest of society and, in any case, it was disproportionate to refuse access. Secondly, no 
notification was sent to Mr Sólyom to inform him of the grounds for the decision in question 
and the remedies available to him.  
In addition to that, Hungary claimed not only that the practice adopted by the Slovak 
authorities was contrary to EU law, but that the very fact of basing the note verbale of 21 
August 2009 on that EU law grounds (especially on Directive 2004/38/EC) was covered by 
the concept of the abuse of rights. Hungary has referred in this regard to the previous case-law 
of the Court, in particular the judgment in ‘Emsland-Stärke’.30 The main point of this 
argument was that the references in the note verbale to EU law were only pretences, in other 
words the Slovak authorities made use of the Directive to pursue political simply aims. 
Finally Hungary has maintained that, if the Court would have been to decide that the rules of 
international law apply in the present case, and not EU law, it should have specified the 
personal scope of those rules in order to clarify the limits to the application of Article 21 
TFEU and Directive 2004/38/EC so far as bilateral relations between Member States are 
concerned. Therefore the Court should provide specification, whether those limits concern 
only Heads of State, or whether they also apply to other categories of Union citizens. 
 
2. The Slovak Republic in its argumentation stated that Mr Sólyom’s planned visit was public, 
not private, and consequently, the key question was whether EU law was applicable to Heads 
of State of the Member States. Slovakia’s position was that the movements of Head of States 
within the Union fall within the sphere of diplomatic relations between Member States. 
According to this argumentation, the diplomatic relations is an important part of the 
international law, which governs this field with not only and customary, but also conventional 
law.31 Slovac Republic has referred also to the principle of the conferral of competences32 in 
this regard. Under the principle of conferral, the Union must act only within the limits of the 
competences conferred upon it by the Member States in the Treaties to attain the objectives 
set out therein. As a result, competences not conferred upon the Union in the Treaties remain 
with the Member States.33 Moreover in the founding Treaty, the principle of conferral is 
linked to other two principles, that are principles of subsidiarity34 and proportionality.35 

                                                 
30 C-110/99 Emsland-Stärke GmbH and Hauptzollamt Hamburg-Jonas, (2000) ECR I-11569 
31 The Slovak Republic referred in this regard to the Vienna Convention of 18 April 1961 on Diplomatic 
Relations, the Vienna Convention of 24 April 1963 on Consular Relations, the Vienna Convention of 14 March 
1975 on the Representation of States in their Relations with International Organisations of a Universal Character, 
the Convention on Special Missions adopted by the United Nations General Assembly on 8 December 1969  and 
the Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, including 
Diplomatic Agents, attached to General Assembly Resolution 3166 (XXVIII) of 14 December 1973. 
32 Articles 4 and 5 TEU 
33 Article 6 paragraph 1 TEU 
34 See Article 4 paragraph 3 TEU: „Under the principle of subsidiarity, in areas which do not fall within its 
exclusive competence, the Union shall act only if and in so far as the objectives of the proposed action cannot be 
sufficiently achieved by the Member States, either at central level or at regional and local level, but can rather, 
by reason of the scale or effects of the proposed action, be better achieved at Union level. The institutions of the 
Union shall apply the principle of subsidiarity as laid down in the Protocol on the application of the principles of 
subsidiarity and proportionality. National Parliaments ensure compliance with the principle of subsidiarity in 
accordance with the procedure set out in that Protocol. „ 
35 See Article 4 paragraph 4 TEU: „Under the principle of proportionality, the content and form of Union action 
shall not exceed what is necessary to achieve the objectives of the Treaties. The institutions of the Union shall 
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According to the Slovak Republic, this interpretation could be underpinned especially with 
the Court’s reasoning made in the Commission v Belgium, where it was explicitly stated that 
EU Members retain the right to regulate their diplomatic relations even after joining the EU.36 
Besides the Treaties did not confer any competence on the EU to regulate diplomatic relations 
between Member States. Moreover the Head of State holding the sovereignty of the State may 
enter another sovereign EU Member State only with the latter’s knowledge and consent. In 
context with that, the Slovak Republic has mentioned also the Article 4 paragraph 2 TEU on 
the principle of equality of Member States,37 and also the fact that the principle of free 
movement may not distort the ambit of the EU Treaty or of the provisions of secondary 
legislation. 
As for the nature of Head of State, the Head of State holding the sovereignty of the State may 
enter another sovereign State only with the latter’s knowledge and consent. Also Slovakia 
referred to the dual status of the Head of States, but it tried to demonstrate the absurd situation 
which can arise when the dual status would be accepted. According to the example made by 
Slovakia, the Head of State entitled with a dual status would enjoy privileges based on EU 
law in another Member State, while at the same time being protected by the immunity 
provided for by international law against the applicability of administrative decisions taken by 
that State under EU law. The consequence would be that a Member State could neither deny 
such a person entry into its territory nor, taking account of his immunities, subsequently expel 
him. Finally, also the ground of the note verbale of 21 August 2009 was referred to. Slovakia 
maintained that the wording of that was unfortunate and it contained irrelevant reference to 
the Directive, but it did not determine the material application of that directive to this case.  
The Slovak Republic has replied also to the arguments of Hungary. Regarding the 
applicability of EU law, it was referred that fact that the Directive 2004/38/EC does not 
provide for any derogation with regard to the movement of Heads of State, does not mean that 
that directive should applied to these circumstances, because the application of EU law in this 
respect is excluded by the Treaties themselves. In addition to that, the Slovak Republic argued 
that the Directive 2004/38/EC and Directive 2003/109/EC38 deal with completely different 
subjects, therefore the comparison made by Hungary could not be justified. Finally, Slovak 
Republic has challenged also the reference to the judgments in Poulsen and Racke, arguing 
that these decisions do not create any obligation requiring the EU legislature to indicate, for 
any act of secondary legislation, the material and personal scope of the Treaties in the context 
of international law.  
 

                                                                                                                                                         
apply the principle of proportionality as laid down in the Protocol on the application of the principles of 
subsidiarity and proportionality.” 
36 C-437/04 Commission v Belgium (2007) ECR I 2513 
37 Article 4 paragraph 2 TEU: „2. The Union shall respect the equality of Member States before the Treaties as 
well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of 
regional and local self-government. It shall respect their essential State functions, including ensuring the 
territorial integrity of the State, maintaining law and order and safeguarding national security. In particular, 
national security remains the sole responsibility of each Member State.” 
38 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals who are 
long-term residents 
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III. Opinion of Advocate General Yves Bot39 

 
The Advocate General has focused on more aspects of the problem, the most important are 
the jurisdiction; nature of the visit and the status of the President; the question of competence; 
and the hypothetical relevancy of the EU law.  
 
1. As for the jurisdiction40, AG maintained view that the Court certainly had jurisdiction to 
hear and determine this action for infringement, inasmuch as the dispute between Hungary 
and the Slovak Republic was indeed based on an alleged infringement of EU law. It was in 
accordance with Article 344 TFEU (Article 344 Member States undertake not to submit a 
dispute concerning the interpretation or application of the Treaties to any method of 
settlement other than those provided for therein.) that the dispute on the interpretation and 
application of the Treaty concerning citizenship of the Union should be settled by the Court 
by means of one of the procedures. 
 
2. With regard to nature of the visit and the status of the President,41 AG pointed out, having 
regard to the objective circumstances of Mr Sólyom’s proposed visit, that visit must be 
classed as being public in nature. It was because Mr Sólyom intended to go to the town of 
Komárno in order to attend the inauguration of a symbolic monument linked to the history of 
the Hungarian State, and that he was to give a speech on that occasion. Moreover, it was 
referred to that the Slovak authorities had been notified several times of this visit through 
diplomatic channels, therefore AG precluded, that it would be a purely private visit, or even 
of a visit made incognito. The consequence is that AG regarded the visit as a performance of 
duties as the President of Hungary, and not simply as a citizen of the Union.  
AG contended the idea put forward by Hungary that the status of citizen of the Union and the 
resulting rights and obligations should prevail over the status enjoyed by Heads of State of the 
Member States, so that the latter must always enjoy freedom of movement within the Union. 
AG Bot highlighted that such an extensive interpretation of what is meant by citizenship of 
the Union would ultimately extend the competences of the Union in a manner incompatible 
with the principle of the conferral of competences.  
 
3. And this statement is linked to the heart of AG’s argumentation, namely to question of 
competences. Referring to the principle of conferral, the opinion highlights that the Treaties 
are silent on the question of access for Heads of State to the territory of Member States, 
consequently these competences are reserved for the Member States. In this regard, also AG 
has highlighted some points of the judgment in Commission v Belgium, namely that the Court 
has explicitly referred to the 1961 Vienna Convention in a context, that it was a public 
international law convention concluded by the Member States and non-Member States acting 
in the exercise of their powers as regards diplomatic relations, and that in principle it concerns 

                                                 
39 Opinion of Mr Advocate General Bot delivered on 6 March 2012. Case C-364/10. Hungary v Slovak 
Republic. Not yet published. 
40 Opinion of Mr Advocate General Bot, paragraph 47. 
41 See Opinion of Mr Advocate General Bot, paragraphs 48–49 and 53–57. 
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bilateral relations between States. 42 In other words, the sphere of diplomatic relations remains 
within the purview of the Member States, in accordance with international law, and the same 
applies in regard to travels by the heads of Member States, including their entry into the 
territory of other Member States. The special treatment afforded by international law to Heads 
of State is derived largely from international custom and, to a lesser extent, concerning certain 
particular aspects, from international conventions. That special treatment concerns the 
protection, facilities, privileges and immunity accorded them. Following this interpretation, 
that visits by Heads of State within the Member States of the Union depend always on the 
consent of the host State and the detailed conditions are defined by the latter within the 
framework of its competence, and cannot be understood in terms of freedom of movement. 
Besides in this regard, AG has emphasised also the fact, that the reference to a ‘consent’ of 
the other State is found in a number of international conventions.43  
 
4. Finally was also interesting, that AG did not exclude absolutely the relevancy of EU law.44 
The logical link sustaining this view was that the Member States should not exercise their 
diplomatic competence in a manner that might lead to a lasting break in diplomatic relations 
between two Member States. Such a break would, in fact, be incompatible with the integration 
process aimed at creating, in the words of the preamble to the EU Treaty, ‘an ever closer 
union among the peoples of Europe’ and would constitute a barrier to the attainment of the 
essential objectives of the Union, including the aim of promoting peace. As a result, a 
situation of persistent paralysis in diplomatic relations between two Member States, contrary 
to their commitment to maintain good-neighbourly relations, would be covered by EU law, 
because the Member States must refrain from any measure that could jeopardise the 
attainment of the Union’s objectives, stated however, the case is not dealing with such a 
situation.  
The main conclusion of this argumentation was that EU law is not intended to govern the 
incident occurring on 21 August 2009, as a result the opinion of AG was that an infringement 
in sense of TFEU 259 could not be set down.  
 

IV. Judgement of the Court 

 
The main pillars of the CJEU’s argumentation are the character of the EU citizenship and the 
status of head of states in international law, and in addition to that, the Court decided also on 
the other complaints of Hungary.  
 
1. The Court first of all stressed that citizenship of the Union was intended to be the 
fundamental status of nationals of the Member States (in this regard referred to e.g. C-184/99 

                                                 
42 See C-437/04 Commission v Belgium paragraph 33.  
43 E.g. Article 2 of the 1961 Vienna Convention, Article 2(1) and (2) of the Vienna Convention of 24 April 1963 
on Consular Relations and Articles 1(a), 2 to 6 and 18 of the Convention on Special Missions. 
44 Opinion of Mr Advocate General Bot, paragraphs 58–61. 
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Grzelczyk;45 C-135/08 Rottmann46). Art. 20 TFEU conferred the status of citizen of the Union 
on every person holding the nationality of a Member State, and it followed that, since Mr 
Sólyom was of Hungarian nationality, he unquestionably enjoyed that status. The Court 
argued firstly that, in accordance with Art. 21 TFEU, citizenship of the Union conferred on 
each Union citizen a primary and individual right to move and reside freely within the 
territory of the Member States, subject to the limitations and restrictions laid down by the 
Treaties and the measures adopted for their implementation. 
 
2. As for the status of head of states in international law, the Court generally recurred to mind, 
that EU law must be interpreted in the light of the relevant rules of international law, since 
international law was part of the European Union legal order and was binding on the 
institutions. The CJEU noted that, on the basis of customary rules of general international law 
and those of multilateral agreements, the Head of State enjoys a particular status in 
international relations which entails, inter alia, privileges and immunities. Interestingly, it 
made a reference to the New York Convention and laconically states, that every Head of 
State, while on the territory of a foreign State, enjoys special protection. Thus the Court held 
that the presence of a Head of State on the territory of another State imposed on that latter 
State the obligation to guarantee the protection of the person who carried out that duty, 
irrespective of the capacity in which his stay was effected. This logical link enabled the Court 
to state that a specific character was capable of distinguishing the person who enjoyed that 
status from all other Union citizens, with the result that that person’s access to the territory of 
another Member State was not governed by the same conditions as those applicable to other 
citizens.  
Accordingly, the fact that a Union citizen performed the duties of a Head of State was such as 
to justify a limitation, based on international law, on the exercise of the right of free 
movement conferred on that person by Art. 21 TFEU. The Court concluded that, in the 
circumstances of the present case, neither Art. 21 TFEU nor, a fortiori, Directive 2004/38/EC 
obliged the Slovak Republic to guarantee access to its territory to the President of Hungary 
and that, therefore, the first head of complaint must be rejected as unfounded. 
 
3. The Court furthermore held that the Slovak Republic was wrong to refer, in its note verbale 
of 21 August 2009, to Directive 2004/38//EC, a matter which that Member State had, 
moreover, acknowledged. However, that fact was not sufficient to prove an abuse of rights by 
the Slovak Republic. The Court reiterated that evidence of an abusive practice required, first, 
a combination of objective circumstances in which, despite formal observance of the 
conditions laid down by the European Union rules, the purpose of those rules had not been 
achieved, and, second, a subjective element consisting in the intention to obtain an advantage 
from the European Union rules by creating artificially the conditions laid down for obtaining 
it. 
 

                                                 
45 C-184/99 Rudy Grzelczyk v Centre public d'aide sociale d'Ottignies-Louvain-la-Neuve (20 September 2001), 
ECR 2001 Page I-06193 
46 C-135/08 Janko Rottman v Freistaat Bayern (2 March 2010), ECR 2010 Page I-01449 
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4. Regarding the possibility of recurrence of breach of law, it argued that the aim of the Treaty 
was to achieve the practical elimination of infringements by Member States and the 
consequences thereof, accordingly, an action under Art. 259 TFEU concerning future possible 
infringements or limited to seeking an interpretation of EU law was regarded by the CJEU 
inadmissible. 
Consequently the CJEU denied any infringement of EU law and dismissed the action brought 
by Hungary.  
 

V. Conceptual Analysis of the AG’s and the Court’s Argumentation 

 
As the foregoing analysis has showed the reasoning of the Advocate General as well as of the 
Court has concentrated on some main points, but their logic and argumentation are 
fundamentally at variance. The following chapter makes effort to examine the common points 
of the argumentations in light of the international law and EU law concepts. Two intersections 
could be found in the AG’s opinion and the Court’s judgment, and probably these are the 
most important consequences of the case, that are the status of the Head of Member States, 
and the exclusion of the relevancy of public policy exceptions. 

a) Legal Status of Head of States 

 
Trying to consider the status of the Head of Member States, at least two subquestions are to 
be answered. First, it should be decided whether a person holding the capacity of a Head of 
State are acting as a private person or as a representative of a sovereign state, and second, 
which law is applied.  
Regarding the first question, the opinion of the Advocate General seems to be plausible. As 
one takes into consideration the facts concerning Mr Sólyom’s proposed visit, cannot 
conclude to other assumption. The event, which President Sólyom wished to visit, was an 
inaugural ceremony of a symbolic monument of Saint Stephen, according to the planned 
program Sólyom would have given a speech on that occasion which cannot be isolated from 
its associations to the history and the Hungarian state itself. On other hand, the visit was 
prepared within the standard diplomatic channels, thus Hungarian authorities have contacted 
the Slovak institutions several times. These circumstances are not able to underpin a view on 
the private nature of the visit, or to be precise, Mr Sólyom would have stepped into the Slovak 
territory not simply as a citizen of the Union according to Article 21 TFEU and the relevant 
provision of the Directive. Consequently the visit must be classified undoubtedly as being 
public in nature, in other words, Mr Sólyom as a Head of State would have represented 
Hungary during the intended visit. Besides the question arises whether which conditions 
would have given good reasons for the private nature of a visit? There is no rules neither in 
the EU law nor in international level on that issue, but it can be pointed out that the lack of the 
main components of the previous argumentation, namely if Mr Sólyom would have wanted to 
visit an event private in nature (e.g. holiday, family visit, cultural performance within family 
members etc.) and his visit would have organised as a private trip (without using diplomatic 
passport etc.), would justified a private visit of a Head of State.  
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The second question seems to be less complicated, but it presents some difficulty, because the 
answer depends on the way one tries to justify the answer. As mentioned before Hungary 
made attempts to ascertain that the Head of Member States are holding a dual status. In other 
words, Head of Member State is a citizen of the Union and representative of a State, and these 
functions are arranged in a hierarchical model. Thus Hungary argued that the status of citizen 
of the Union and the resulting rights and obligations should prevail over the status enjoyed by 
Heads of State of the Member States, so that the latter must always enjoy freedom of 
movement within the Union. But this point of view was refused by the Advocate General and 
the Court with referring to different logic. The Advocate General dismissed this view with 
highlighting that such an extensive interpretation of what is meant by citizenship of the Union 
would ultimately extend the competences of the Union in a manner incompatible with the 
principle of the conferral of competences. In a more sophisticated way, AG emphasised that 
the regulation of the diplomatic relations regarding the Head of Member States fall out of the 
EU competences. The Court has chosen other way. It highlighted the importance of the 
citizenship of the Union, which provides a fundamental status of nationals of the Member 
States, and since Article 20 TFEU conferred the status of citizen of the Union on every person 
holding the nationality of a Member State, concluded that Mr Sólyom unquestionably enjoyed 
that status because he was of Hungarian nationality. However in context with the status of 
head of states in international law, the Court pointed out, that EU law must be interpreted in 
the light of the relevant rules of international law, since international law was part of the 
European Union legal order and was binding on the institutions. Additionally, the CJEU noted 
that, on the basis of customary rules of general international law and those of multilateral 
agreements, the Head of State enjoys a particular status in international relations which 
entails, inter alia, privileges and immunities. Diplomatic immunity principally means in this 
sense, that the Head of States is not subject to the jurisdiction of local courts and other 
authorities so that they can perform their functions independently with freedom and security.47 
It is important, that Diplomatic immunity is not meant to benefit individuals personally; but it 
ensures the free exercise of her/his functions. But diplomatic privileges and immunities 
guarantee that Heads of State or members of their immediate family may not be arrested or 
detained, not have their residences entered and searched, may not be subpoenaed as witnesses 
and may not be prosecuted. The Vienna Convention on Diplomatic Relations (1961)48 and the 
Vienna Convention on Consular Relations (1963)49 lay down the framework of the diplomatic 
and consular relations, as well as diplomatic immunity. According to that, persons holding 
immunity are exempt from the criminal, civil and administrative jurisdiction of the host 
country. However, their home country may pass over the immunity, it means, that the 
immunity from the jurisdiction of the host country does not exempt the person from the 
jurisdiction of his/her home country. From the point of view of the Sólyom-case, it is worth 
mentioning that it falls into the discretion of the host country to declare any person holding 

                                                 
47 For the immunity of Head of States, see: Shaw, Malcolm N. : International law. 5th edn. Cambridge, 2003. 
621–667., Tunks, Michael A.: Diplomats or Defendants? Defining the Future of Head-of-State Immunity. Duke 
Law Journal, Vol. 52, No. 3 (Dec., 2002), pp. 651–682. 
48 Vienna Convention on Diplomatic Relations (Done at Vienna on 18 April 1961), United Nations, Treaty 
Series, vol. 500, p. 95. 
49 Vienna Convention on Consular Relations (Done at Vienna on 24 April 1963), United Nations, Treaty Series, 
vo1. 596, p. 261.  



 21 

immunity persona non grata, which has the consequence that the home country, has to recall 
the person concerned. 
As it was previously mentioned, it made a reference to the New York Convention and 
laconically states, that every Head of State, while on the territory of a foreign State, enjoys 
special protection. In other words the Court held that the presence of a Head of State on the 
territory of another State imposed on that latter State the obligation to guarantee the protection 
of the person who carried out that duty, irrespective of the capacity in which his stay was 
effected. This logical link enabled the Court to state that a specific character was capable of 
distinguishing the person who enjoyed that status from all other Union citizens, with the result 
that that person’s access to the territory of another Member State was not governed by the 
same conditions as those applicable to other citizens. Accordingly, the fact that a Union 
citizen performed the duties of a Head of State was such as to justify a limitation, based on 
international law, on the exercise of the right of free movement conferred on that person by 
Art. 21 TFEU.  
 

b) Have the public policy exceptions relevancy in this case? 

 
Originally the public policy50 exception was provided by the Treaty of Rome and it was also 
the subject of a separate Directive which established the requirements regarding the 
application of the exceptions from the free movement of persons.51 Even though the 
secondary legislation gave more details, the right content of these exceptions required always 
more clarification, therefore over the years, the relevant provisions have been interpreted by 
the Court in a number of judgements. As regards the Court’s case law, the Van Duyn-case52 
can be highlighted, in which the ECJ stated, that the concept of public policy “must be 
interpreted strictly, so that its scope cannot be determined unilaterally by each member state 
without being subject to control by the institutions of the Community. Moreover the particular 
circumstances justifying recourse to the concept of public policy may vary from country to 
country, therefore the court found, that it is necessary in this matter “to allow the competent 
national authorities an area of discretion within the limits imposed by the Treaty.”53 
Consequently, within the framework of EU law, Member States can uncover the scope of the 
concepts of public policy on the basis of their national legislation, but the burden of 
justification of the exemption lies always on the Members States concerned. Concerning the 
current legal background, Article 27 paragraph 2 of Directive 2004/38/EC allows Member 
States to adopt restrictive public policy or public security measures if they are based 
exclusively on the personal conduct of the individual concerned, while observing the principle 
of proportionality. Moreover, such restrictions may be applied only if the conduct of the 
person concerned represents a genuine, present and sufficiently serious threat affecting one of 

                                                 
50 See Singer, Louis H.: Free Movement of Workers in the European Economic Community: The Public Policy 
Exception. Stanford Law Review, Vol. 29, No. 6 (Jul., 1977), pp. 1283–1297.  
51 Council Directive 64/221/EEC of 25 February 1964 on the coordination of special measures concerning the 
movement and residence of foreign nationals which are justified on grounds of public policy, public security or 
public health. Later it was repealed by the current Directive 2004/38/EC. 
52 40/74 Yvonne van Duyn v Home Office, ECR 1974 p. 1337. 
53 Ibid. paragraph 18. 



 22 

the fundamental interests of society.54 As regards procedural conditions, Article 30 of the 
same directive mentions the safeguards enjoyed by all citizens of the Union whose right to 
freedom of movement is limited, concerning in particular the notification of the grounds for 
any restrictive measure and the remedies available to them.  
Turning the attention to the current case, we can recall in mind that the note verbale of 21 
August 2009 issued by the Slovak Republic explicitly referred to Directive 2004/38/EC which 
intended to draw to the attention of the Hungarian authorities a potential threat to public 
security. As previous mentioned, Hungary argued in this regard, that the Slovak Republic 
failed to satisfy either the substantive or the procedural conditions laid down in Directive 
2004/38/EC when refusing Mr Sólyom entry into Slovak territory. Mr Sólyom did not 
represent any threat to any fundamental interest of society and, in any case, it was 
disproportionate to refuse access. On the other hand, no notification was sent to Mr Sólyom to 
inform him of the grounds for the decision in question and the remedies available to him. 
Besides, according to Hungary, resorting to EU law in order to express political hostility by 
means of measures restricting the free movement of citizens is contrary to the most 
fundamental values of the European Union. Moreover it is not possible to invoke the public 
policy or public security mentioned in the Directive in order to pursue political aims. Hungary 
adds that, if such conduct were to be considered compatible with EU law, there would be 
nothing to prevent the other Member States from settling their bilateral disputes in the future 
by invoking EU law, which is clearly contrary to the objectives of that law. Later also the 
Slovak Republic found the wording of that note verbale unfortunate and legally irrelevant, 
therefore 55 this argumentation had less importance in the legal background of the judgement 
of the Court. Anyway, as a result of the previous facts, it can be reasoned out, that the public 
policy exception has relevance only in a theoretic case, if the Head of Member State is acting 
as a private person.  
 

VI. Conclusion – Should political and diplomatic disputes be reconciled before ECJ at all?  

 
1. As the previous annotation has shown, even if their final conclusions were common, the 
legal reasoning of Advocate General Bot differed fundamentally from the argumentation of 
the CJEU. The AG regarded the dispute as a competence question and concluded that the core 
of the legal problem fell outside of the terrain of EU law because of lack of competence. 
Contrary to that the CJEU avoided to examine the background of competence, it put the case 
into the context of the relation between the international law and the EU law, and made an 
exemption to the first legal order from the free movement of persons regulation of the EU.  

                                                 
54 See Case C-503/03 Commission v Kingdom of Spain, ECR pp. 2006 I-01097 The Court conlcuded, that  Spain 
has failed to fulfil its obligations under Council Directive64/221/EEC, because the state has refused entry into its 
territory and refused to issue a visa to nationals of a third country who were the spouses of Member State 
nationals. The reason why the state has done so, was that in connection to these persons alerts were entered in 
the Schengen Information System, but it was „without first verifying whether the presence of those persons 
constituted a genuine, present and sufficiently serious threat affecting one of the fundamental interests of 
society.”  
55 Opinion of Mr Advocate General Bot, paragraph 38. 



 23 

My conviction is that the argumentation of the AG is much more coherent, than the decision 
of the CJEU, and the latter one has to face some deficiency which reduces its applicability. 
Probably its weakest point was that the Court did not work out its reasoning with respect to 
the limitation on free movement of persons, as the Court avoided mentioning the reason in the 
public interest, nor the proportionality principle. Moreover the core problem of the case 
cannot be regarded as classic conflicting law issue either, since the Court’s analysis did not 
refer to direct conflict between EU law and international law, or to be more precise: we could 
not find any concrete norm in international law which explicitly regulates the movement of 
Head of States.  
It seems to be a nasty case which almost certainly could not be solved in a perfectionist way. 
On the one hand, the dual status of the Head of States implicate a unsolvable contradiction, I 
think, the hypothetical example made by Slovakia on the absurdity of the dual character has 
shown that. On the other hand, it is difficult to limit the free movement of persons with an 
implicit exception, just as the CJEU did, because it is not too good message to citizens of the 
Union.  
2. But finally, it can be questioned whether there is really a necessity to decide cases set off 
by Member States against other which have explicit political or diplomatic nature? As an 
analogue example, the case law developed by the Supreme Court of the United States can be 
highlighted which established strict limitations to enforceability of complaints having pure 
political nature. The seminal case Marbury v. Madison of 1803 established foundations to the 
so called political question doctrine.56 The inherent logic of the US doctrine is the separate of 
power, but mutatis mutandis, it can be applied also to the context in question. That is to say 
that the CJEU would have to refuse to decide all complaints political in nature, which has no 
real relevancy from perspective of the EU law in force, including such kind of diplomatic 
disputes, which fall, in fact, outside of the scope of the EU law.  

                                                 
56 Henkin, Lous: Is there a Political Questions Doctrine? Yale Law Journal, 85 (1976), pp. 597–625., Also Bárd 
pointed out, that the ECJ had to decide on „political questions”, cf. with Bárd op. cit.  
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